Canadian Association of Law Teachers /

Canadian Law and Society Association

RESPONSE

to the

Consultation Paper

of the

Task Force on the Canadian Common Law Degree
of the
Federation of Law Societies of Canada

December 15, 2008



Preface

This Response to the Consultation Paper of the Faste on the Canadian Common Law
Degree (the Task Force) of the Federation of Lavieies of Canada was prepared by a joint
Committee of the Canadian Association of Law Tees(€ALT) and the Canadian Law and
Society Association (CLSA).

The CALT has over three hundred members, most ofwwvare full-time law professors in
Canadian universities. The Association does noesgmt law faculties or their administration as
such. Rather, it is representative of law teachatsis primarily concerned with their problems
and interests. The following are among the geradsgdcts of the CALT:

» to promote the interests of Canadian law teachers;

» to contribute to the development of law teaching;

» to the improve legal education;

» to disseminate information on and knowledge oflegal systems;

» to contribute to the development and advancemerdsefarch in law;

» to encourage meetings and exchanges among lavnetsgcbm different faculties or
regions or belonging to different specializationd different legal systems; and

» to promote law reform and the improvement of thedthan legal system.

The CLSA is an organization grouping scholars fraany disciplines who are interested in the

place of law in social, political, economic andtatdl life. CLSA members bring training in law,

history, sociology, political science, criminologysychology, anthropology, and economics, as
well as in other related areas of socio-legal inquihe following are among the general objects
of the CLSA:

» to encourage and develop the interdisciplinarymntti-disciplinary study of the
relations between law and society;

* to promote the development of new socio-legal saisahrough its activities;



» to hold conferences, lectures and meetings foptbmotion and discussion of research
in law and society;

» to award grants, scholarships, fellowships andA@rds to deserving individuals, groups
of persons or organizations in pursuance of theatbjof the corporation; and

» to publish journals (in particular, the Canadiaardal of Law & Society), newspapers,

newsletters, books and/or monographs relatinggsthdy of law and society issues.

The CALT/CLSA Joint Committee, comprised of Rich&@revlin (Dalhousie), Hester Lessard
(Victoria), Roderick Macdonald (McGill) (chair), Bina Majury (Carleton), and Annie Rochette
(UQAM) was mandated by the CALT and CLSA Executitesespond to the Task Force Paper.
A draft response was reviewed by an Advisory Cortgaifrom the two associations, comprised
of Harry Arthurs (Osgoode), John Borrows (Victoyi@usan Boyd (UBC), Kim Brooks

(McGill), Martha Jackman (Ottawa) and Lorne Sog3ioronto). The final Response was
circulated to members of the Executive of both eisgimns for their comments before being

submitted to the Task Force.



Introduction

The CALT and CLSA welcome this opportunity to conmnen the Consultation Paper prepared
by the Task Force and to provide specific respotsesues that it raises. Before doing so,
however, we wish to express various more generatams about the Task Force process and

about the Consultation Paper itself. These are paicedural and substantive.

Procedurally, we are troubled by the absence afeg\de and research offered by the Task Force
to support the claims it makes, the options itinal and the conclusions it reaches. Later in this
Response we also signal our unease with the inatiegonsultation processes followed by the
Task Force. We believe the process leading t€tresultation Paper should have involved

early input from a wide variety of other individsand groups interested in legal education. A
third procedural concern is that we have been agkpdoduce a Response to a far-reaching set
of proposals in a very short time frame. We regrat these time limitations have not enabled

us to undertake the extensive primary and secorréagarch needed to ground a comprehensive

and in-depth discussion of the issues.

We also have several substantive concerns witbvbeall framing of the Consultation Paper.
The Consultation Paper responds to a number of aratepressures for which it seeks practical
solutions. Such solutions must, however, be grednd a firm understanding of the
multidimensional nature of university legal educati We wish to make three points in this
regard. First, a small but significant numbertoflents attend law school with goals other than
legal practice in mind. They become part of a ntbffeise legal community that encompasses
persons in a diverse range of occupations andipasiin society. The role of law and legal
training in this regard — to serve as a broadegpamaion for citizenship -- is admittedly less
tangible than its role in fitting students for etusad practice. Yet this less tangible feature of
legal education is vital to the way in which lawntidbutes to a wider social conversation about
citizenship, values, and community. A reconfigimatf law school curricula that places a
predominant emphasis on professional competentibeg @xpense of creativity, innovation, and
the study of the broader role of law in society lddoe a serious loss not only to those
individuals who seek a legal education for thes#sdyut also to society and the public interest.



Moreover, it would be a loss as well to those,rtfagority, who seek a law degree in preparation
for a career as a practicing lawyer. For thielagroup, a law school curriculum that
emphasizes professional competencies at the expéadéeral legal education would ill-equip
them for their chosen vocation. A typical twentyefyear old student in law school today will
likely retire in the decade of 2050. As such, helee will expect to be in the senior leadership
in the bar, bench and academy in a very differentext than our own. The senior members of
the profession today went to law school at a tirhenvgender equality, Charter rights,
Aboriginal legal issues and enhanced bi-juralisthribt appear in many courses. These
dramatic changes, in our own life times, demonstitaat law schools must continue to cultivate
and cherish societal perspectives on law as wglkdagogies that enhance the ability to re-
educate oneself and to think critically and imaguey in response to social change.

Finally, the reform of law school curricula envisea by the Paper’s “list of competencies”
approach to an approved law degree would hampeattitiey of law faculties to address the
broader university and societal interests for whieky are responsible. For example, in
response to its university responsibilities witepect to research, the legal academy has
generated scholarship on such matters as the fridevan relation to globalization, trans-
systemic conceptions of law, transitional econorares rule of law, the place of indigenous

legal systems in the Canadian constitutional orcldyer property regimes, and regulatory
impacts of climate change. The adoption of a iistompetencies” approach such as that
proposed will likely produce, in the short ternshaft in material resources and faculty personnel
away from the richness, diversity and creativityso€h scholarship. Longer term impacts would

extend to society’s and the legal profession’sitgtiib meet the challenges of the future.

These three substantive points rest on quite exgaokkims about the importance and role of
legal education in society. We make them here lsitgpraise what we see as some of the larger
issues at stake in the Federation Task Force’srPajde understand that there are constraints
and pressures under which the Task Force has Ipseatimg and which have precluded a
meaningful engagement with these issues. Howeeeguse of the seriousness of what is at

stake, we do not believe that a fundamental redesfiginiversity-based legal education should



occur without a more meaningful process. Forithéson, our central recommendation,
elaborated more fully in the body of our Resposshat the Federation slow down the process
of coming to a ‘global solution’ and redirect itseggies at constituting an independent National

Task Force on Legal Education.

In the meantime, we wish to emphasize that thigi$sgion should not be understood as
reflecting the full range of issues that any inigegion of the “Canadian Common Law Degree”
should address. Itis intended (and should be) @agt as a comment on and response to the
Task Force’s Consultation Paper. We make eight lpmsnts, each followed by a brief
discussion. For ease of reading and of workirt) tie material, we have started each point on

a new page and highlighted the issue in a boldetigaragraph.



1. The Task Force’s exclusive focus on the conteat the “Canadian Common Law
Degree” is misconceived. Legal education is a prageof life-long learning, of which
formal education in university-based law facultiess only one component. The
exclusive focus on the legal education provided Bgw schools skews the analysis
and conclusions of the Task Force. The options p@rward address only the
education provided prior to entry into professionallicensing (including bar
admission) programs rather than the ongoing educatin and training needs of
entering and practicing lawyers, and the roles of laof the parties involved in the
education of legal practitioners.

The four considerations listed as giving rise ® ¢heation of the Federation Task Force —
interest by Canadian universities in creating naw flaculties, increased number of graduates of
international law schools applying for admissiorcéanmon law bars in Canada, the advent of
fair practices legislation, and innovations in llegducation — raise complex and interrelated
issues. While the Canadian common law degredagiial to some of these issues, it is

peripheral to others.

The exclusive focus of the Federation on the Cama@ommon Law degree has meant that the
Task Force looked to the legal education providedriversities to meet all of the training

needs for legal practice. In so doing, the Taské&anored the distinctive roles and
responsibilities of law schools and of law socgtmles and responsibilities that were developed

in this country in a spirit of cooperation and expeentation over a long period of time.

We categorically reject the claim made in the Papat studententering the process of
professional licensing need to meet all the staixlarwhether of substantive knowledge, or of
technical competencies -- for legal practit®o begin, this would mean that law faculties would
be required (1) to take responsibility for teachsudpjects and skills that heretofore have been
within the remit of law societies and for which yrmurrently have neither the resources nor the
expertise to undertake, and (2) would be requinag-orient their curricula away from teaching
subjects and perspectives on law that lie behiaceitistence of university-based legal education

! The Task Force asserts, at paragraph 31, that law societieseimsuse that candidates for entering into law
society bar admission programs meet required standartteforactice of law (emphasis added).”



in the first place.

In addition, the Paper’s claim would render bar sdion courses redundant. It is the role of
professional licensing processes, in conjunctiah wie bar admission courses, articling and
other related requirements for entry into the m@sien, to ensure that students who are called to
the bar are adequately prepared to commence thegeraf law. All of these processes are
appropriately under the jurisdiction of law soastand all involve activities that they have the

capacity and resources to offer.

The fundamental question of whae-entry foundation might be needed for students to be able
to successfully complete a bar admission coursghar professional training provided by a law
society is simply not addressed in the Task FoeggeR We strongly believes that, whatever

thatpre-entry foundation might be, it cannot be “competencertxiice law.”



2. The approach of the Task Force to its mandate isarrow and decontextual. By
failing to distinguish adequately entrance into baradmission programs from entry
into the practice of law it fails to recognize thealistinctive contributions made to the
training of lawyers by all the different institutio ns that have a legal education
mandate.

Legal education for the ethical and competent pradf law is a continuum that begins with a
university-based law school degree and continussitih bar admission programs, bar exams,
articling, mentoringand post-admission professional education prografosfocus on the
former (the law degree), whichasitside the jurisdiction of the law societies, and to igsthe
latter, which aravithin the jurisdiction of the law societies, as the gnéor of competency to
practice law is to adopt an impoverished conceptfocompetency, and a very narrow view of
the fundamental obligation of law societies towétdspublic.

We agree that Canadian Law Societies, as pareafdbligation to regulate in the public
interest, have an obligation to ensure that lawgegscompetent to practice law. We also
acknowledge that law faculties have an importal& t@ play in fostering those intellectual and
critical capacities that are necessary pre-re@sisa professional competence. But this is an
educational role that is complementary to and dffie from the educational role of the legal
professions. University-based law faculties hdnegrtown higher-education objectives. These
include, in addition to analytical rigour and swrgive knowledge, the promotion of deep
understanding of knowledge claims, a capacity itioe those knowledge claims, the
inculcation in students of the desire and abilaptnuously to educate themselves, and self-
reflection® These goals are realized, for example, througletitouragement of critical
perspectives, interdisciplinarity, the inclusionpbiilosophical and sociological dimensions, the
exposure of students to different research metlogikd, and the fostering of open, self-directed

learning.

We acknowledge that competency to practice lawctaudll be the objective of a Task Force of

2 On the role of mentoring in experiential learning, seesEAbner, "Situated Learning and the Role of
Relationship: A Study of Mentoring in Law Firms" (20@BCLEAR/REDAC 95

3 See generally Ronald Barnéfhe |dea of Higher Education (Buckingham: Society for Research into Higher
Education: Open University Press, 1990).
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the Federation of Law Societies. But if this istb@n what is required is an integrated analysis
which understands the achievemamd maintenance of competency as a life-long learning
process. We agree that law faculties provide mamd components of the legal education that
would produce “competent lawyers” but we disagres they ought to ensure that their
graduates are ready to practice law. That isdleeand responsibility of law societies as the
profession’s regulatory body. Finally, to attertiotietermine the specific responsibility of law
faculties in this educational process, absent nmgduli input from university-based legal
educators, absent thorough analysis of its othepoments, and absent inquiry into the
responsibilities, capacities and resources ofcitira involved, is a recipe for flawed

recommendations.
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3. The issues raised by the Consultation Paper acemplex and significant. Achieving
an appropriately comprehensive and nuanced analysiequires meaningful
representation from all of the parties involved. frthermore, in order to fully
understand the strengths and weaknesses of the cent system, a broad-based
consultation process involving relevant constituenes, including the public, is
essential. Consequently, our primary response i® tsuggest that the Federation
Task Force reorient itself, making its primary objective to constitute an independent
National Task Force on Legal Education. The CLSA®d CALT offer to work with
the Federation Task Force on the representative gicture and mandate of such a
National Task Force.

Although provincial Law Societies have both juriin over and appropriate knowledge and
experience with offering bar admission courses;larg programmes and continuing
professional education, their jurisdiction, knowjedand experience regarding legal education at
Canadian law schools is both circumscribed andéithi Jurisdiction over the content and form
of law school programs properly resides with thprapriate academic bodies of Universities. It
is Faculty Councils, University Senates, and ultehaMinistries of Higher Education that
oversee, evaluate and approve the programmesayf sttered by Canadian law faculties.
Issues relating to the admission of students, asbastanding decisions, curricula, pedagogy,
the modes and objectives of evaluation, joint prognes, exchange programmes and non-
classroom components of the Common Law degree (okwhich are raised by the Task
Force) are beyond the jurisdiction of the Federatipits members and outside its realm of

expertise.

However, the Committee does not claim that Law &ages should not be consulted about these
larger academic questions (including professiodatation programmes offered by law
faculties), just as it feels that law faculties sladchave the opportunity to provide input into
various post-graduation components of legal edocatFor several decades there has been a
close and complementary relation between law fessuind law societies. The two institutions
share many goals, ideals, a long history of mutespect, and an involvement in and
commitment to the lifelong learning of lawyers. tBioe general issues addressed by the
Consultation Paper raise questions that go welbbéynatters on which either of these

institutions could claim exclusive jurisdiction. e¥elieve that the views of several others
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should also have been solicited. Indeed, the nemgner in which the questions and outline of
options set out in the Consultation Paper are fdaraeeals the absence of these other points of

view.

We would also like to note some of the more speaifadequacies of the consultation process
undertaken by the Task Force. The Deans of Camadiamon law schools were invited to
participate in the process by attending specifietings with the Task Force and to formulate a
response to the Draft Report and the ConsultatagpeP By contrast, legal educators, via the
CALT and/or CLSA, were never invited to participatehe preliminary process before the
Consultation Paper was published and circulatethimpurposes of consultation. Last spring,
anad hoc group of law professors invited and welcomed tienalance of Task Force members
to an afternoon discussion at the University ofohto:" That said, this Response is the first
formal involvement of the CALT and the CLSA in waskthe Task Force. We are also
concerned that law students and members of thecpudodl no formal role as consultees in the

work of the Task Force.

In order to address properly the full range of ésstelating to legal education a broadly-
conceived inquiry should be launched. To be cited#uch an inquiry must, at a minimum,
provide adequate representation for all those aritinterest in legal education — law societies,
law Deans, legal educators, law students, releyaveérnment agencies and ministries, NGOs,
diverse activist associations of lawyers, and thdip at large. The legal profession today is
much more diverse than previously, and many petsgscshould be explicitly acknowledged in
the membership of the body conducting such an mgguihe same point can be made about law
professors. And of course, the diversity and cqusat importance of representation of law
students are even greater. Students, after ptesent the future diversity of the legal professio
in a much fuller and richer way than either memlaéiaw societies or legal educators.

Moreover, they have been active in establishinguoiations — for example, women law student

* We are, however, disappointed that the Consultation Faiteto adequately consider (indeed gives short shrift
to) the concerns raised by the ad hoc group of law profeasarticulated in Appendix 9 to the Report, and the Law
Deans’ initial response. Meaningful dialogue between the miofesnd law professors would, we believe, have
resulted in a much more constructive, forward-looking ancheative picture of 21st century Canadian legal

education at all levels of the continuum.
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caucuses, the Indigenous Law Students AssocidtierBlack Law Students Association, and
Outlaw — that reflect this diversity and that comldke a strong contribution to reflection on

legal education.

In sum, at this point we do not think that the Brip Federation Task Force process should
continue to be pursued. Instead we urge thatetmbership be broadened, its consultations be
expanded and its timelines be extended. That iselieve that the Federation Task Force be
reconstituted into a National Task Force on Leghidation as a cooperative project of law
societies, universities, and governments. Thisddat Task Force would include
representatives from the legal profession, Canddgal academics, Law Deans, law students,
provincial Ministries of Education, Ministries afistice and the general publi©nce

established, the Task Force should then engageamimgful consultation with the broader
communities affected by its proposals. As noted,GALT and CLSA would enthusiastically

participate in such a National Task Force in aagrdl way.

Should the Federation nonetheless feel that tlesses of legal education that fall directly
within its jurisdiction must be addressed as a enaif urgency, we acknowledge that it should
continue with the Task Force process. In contiguire Task Force, however, the Federation
should considerably narrow the mandate of the Faske and should circumscribe
appropriately the scope of the recommendationsttigalTask Force should be authorized to
make. Here also the CALT and CLSA would be en#msigi participants in such a Task Force.
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4. The issues involved and many of the claims madethe Task Force Consultation
Paper require the collection of much more data ané more thorough assessment of
the policy options available. In particular both the assumption that there is
currently a competency deficit and the assertion tat “lists of competencies” should
be at the core of an approved law degree require tiled investigation.

Many assertions made in the Consultation Papemarbacked by meaningful evidence. For
example, the Task Force paper does not show thhidtiof required competencies is linked to
the nature of legal practice in the*2dentury and the skills and knowledge requirecbdy’s
lawyers. Further, the assumption underlying thekTrorce’s list of required competencies is
that there is currently a deficit among graduafdaw faculties. Yet the Task Force provides no
evidence that such a deficit exists. It providesempirical data to support its position: it does
not survey law faculty mission statements, it doatssurvey curricula, it does not survey
professors, and it does not survey students.

Even limiting itself to data collected by or acdbksto member Law Societies, the Federation
has available substantial evidence to test itsagsef a “competency deficit.” For example,
how many students are currently failing the lawietydicensing exams and bar admissions
courses and what factors contribute to this faifate? Of all lawyers subject to disciplinary
proceedings over the past ten years, how manyareir first years of practice, and how many
have been members of a law society for at leaged@s? And of those who have been
disciplined, how many are disciplined for incompete that has even a remote connection to
anything that might conceivably fall within the sisn of a law faculty? The Task Force neither
raises nor answers any of these questions. Ygtalhbear directly on an assessment of where

(if at all) there is a competency deficit in thgadéprofession.

In attempting to justify its imposition of a substial mandatory curriculum, the Consultation
Paper commits two fundamental errors. First,suases that the mere teaching of a substantive
course (or part of a course) in an area deemed &"bore competency” will ensure that a
lawyer will display and maintain that competencteafjraduation. The second, and more
serious error, is that the Consultation Paper faijsrovide any sort of analysis (whether

guantitative or qualitative) of the types of cowrieat are being selected by Canadian law



15

students and whether this selection is hinderiegdtwvelopment of the appropriate
competencies. One such study, conducted in 2@0tjuded that in the 1990s at the University
of British Columbia law faculty, the upper year cseiload of an average law student was
composed by 60% of those “core” courses the Feidaraf Law Societies would approvelf
mandatory courses in first year are included, tiegns that 73% of the coursework done by the
majority of students at UBC in the 1990s was in“tt@e” subject areas, and this, without the
interference of the Law Society of British Columiméo the curriculum decisions of the law
faculty ®

While even more detailed investigation and analy&iald be required, this study raises two
interesting points. First, if there is, in factc@mpetency deficit in B.C. today, it apparently
cannot be attributed to failure of students to thlee"right” courses. Second, in what ways
would a focus on a list of substantive competenitesan “approved law degree” palliate the

presumed competency deficit?

The Consultation Paper also touches upon develognaed debates in other jurisdictions,
including the U.S., Australia, New Zealand and &nf but does not provide any genuine
discussion or assessment of these developmentnddgting them in an Appendix. The
Consultation Paper also fails to consider evideramkanalysis from the only existing study of
Canadian legal education, the Arthurs Repovthile this Report dates from the 1980s it does
provide a wealth of information about Canadian leglucation and the work that is going on in

law faculties.

Finally, the Consultation Paper is ahistoricalgiing the history of legal education only as far

back as the 1950s. A more comprehensive studyeafelationship between law societies and

®> Annie Rochette and W. Wesley Pue, “Back to Basics'?: Usityet egal Education and 21st Century
Professionalism” (2001) 20 Windsor Yearbook of Accessistide 167 at 185.

® A second important empirical study was also conductebdeanrolment in “outsider” courses in seven given law
faculties across Canada. See N. Bakht, K. Brooks, G. Caldérstian, S. Lawrence, C. Mathen and D. Parkes,
“Counting Outsiders: A Critical Exploration of Outsideourse Enrolment in Canadian Legal Education” (2007) 45
Osgoode Hall L. J. 667.

" Consultative Group on Research and Education in Lawand Learning: Report to the Social Sciences and
Humanities Research Council of Canada (Ottawa: Social Sciences and Humanities Research Council of Canada,
1983)



16

law schools can, and should be, traced back teat the late f9century. Such a study would
show that since the inception of university-based $chools, law societies have (sometimes
reluctantly) recognized the importance of the patéir university-based mission for law

schools® This history explains, at least in part, why “#aé¥as never been a national standard for

the approval of law programs or law schools.”

8 Sedbid, and the several essays published in R. Matas and D. McCawtgy Education in Canada (Montreal:
Federation of Law Societies of Canada, 1987), most notlasityof J. McLaren, “The History of Legal Education in
Common Law Canada” at 111.
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5. The issue of competence to practice is distinitcbm the issue of preparedness for
admission to any professional licensing processeAs the bodies responsible for
ensuring competence to practice, law societies, cand should focus their attention
on this issue. The danger posed by shifting thedos to law school education is the
potential offloading of important and specialized &w society responsibilities onto the
law schools. This is unacceptable from a jurisdictinal, pedagogical and resource
perspective.

The role of Canadian law faculties is to providéaral and a professional legal education and,
as the Task Force itself points out, this educasdexcellent” (p. 5). Graduates of Canadian
law programs undertake an immense variety of caraed the role of law faculties is to give

their graduates the tools to undertake such difterareers.

Competency can be defined as “an individual’s gbib make deliberate choices from a
repertoire of behaviours for handling situationd &asks in specific contexts of professional
practice, by using and integrating knowledge, skjlidgment, attitudes and personal values, in
accordance with professional role and responsésilif Competency therefore needs to be
developed in context. A university based legal atioa program which is by definition
preparatory, could never provide the richness ofex so essential to fostering an appropriate
level of competency for legal practice. This cohiexrovided by bar admission courses, but
particularly by the mentoring and training involvedarticling process and the first few years of

practice.

Furthermore, from the resources perspective, thigyeés that the vast majority of law schools in
Canada have limited budgets. It is essentiallvaschools have the autonomy to set their own
priorities as do other academic units in the ursidgrcommunity. Not only are principles of
academic freedom engaged but it is inappropriatete priorities set by a third party that has
no responsibility for the disbursements of limitagpayer resources. Law societies have a role
and responsibility in the education of legal pramtiers. If they do not have adequate resources
to meet this obligation, they need to addresse¢leurce problem directly. They cannot simply

transfer their responsibility to law faculties ah@ir universities.

° Marjan J.B. Govaerts, “Educational Competencies or EducatidPrbfessional Competence?” (2008) 42
Medical Education 234 at 235.
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6. The justifications given by the Task Force forhie establishment of an “approved
law degree” are not well founded. Nor are the imptations of establishing an
approved law degree on the basis of “lists of comfencies” sufficiently researched.

The Task Force argues that four recent developnmetsssitate the creation of an “approved
common law degree”: a) recent proposals for thatme of new law schools; b) an increase in
the number of internationally trained lawyers;l® emergence d¢fair Access Legislation; d)

and the emergence of “integrated education.” @$¢hdevelopments, only the related issues of
internationally-trained lawyers ariéhir Access Legislation have any relevance to whether the

current system should be reconsidered.

a. The question of the creation of new law schoals not a matter within the
jurisdiction of Law Societies.

The first justification given by the Task Force the establishment of an “approved law degree”
is not a relevant consideration. The approvalest faculties of law is an issue for universities
and for Ministries of Education. It is up to a demratically elected government (rather than a
self-regulating professional monopoly) to decideatvicademic approval processes it wishes to
put in place for the authorization of new univergitogrammes, and what criteria to apply for
such approvals. In the case of professional progras, such approval processes may include
consultation with regulatory bodies like Collegé$bysicians and Surgeons and law societies,
but it is not the responsibility of these regulgitbodies to determine if there should be new
university programmes. Of course, because lawesiesiquite properly control access to the
profession (and, concomitantly, to the professidinahsing process) they have the jurisdiction
to establish pre-requisites for admission to sudegsses. The current situation of considerable
autonomy for law schools in designing their curtackias not been shown to be inadequate or
inappropriate to meet the concerns that gave oises establishment of the Task Force. The
mere possibility that universities and Ministridssalucation may establish new faculties should

not, of itself, induce law societies to modify testing systent?

9 In making this claim we do not mean to say that curnemiatila are either “adequate” or “appropriate.” Many
faculties are currently engaged in processes of curricutammefind there is broad sentiment that faculties should
seek to experiment, diversify and explore new directiosgal education. The point is that, on the evidence to



19

b.  An expeditious and fair method for the assessmenf the qualifications of
foreign trained lawyers is needed. The Task Forcghould consider
alternatives to the “approved law degree” for the acreditation of foreign-
trained lawyers.

We acknowledge that recently there has been dfisigni increase in the number of candidates
who have received their legal education abroadvdralseek admission to the common law bar
in Canada. However, this cohort is far from honmages. At the very least it includes (1)
lawyers who, as foreign nationals, have immigrate@anada after having completed their law
training elsewhere and have been active legalipcars; and (2) Canadians, some of whom
were not accepted at a Canadian law school, whe pare abroad to obtain their law degree,
and seek admission to a common law bar as thsirgiofessional qualification. While both of
these primary groups would be assessed uraerAccess Legidation, they present different
problems and concerns. The Consultation Papermiuesddress the complexity posed by these
very different situations.

As well, research needs to be done to clarify offeereral features and distinctions that pertain
to this cohort of candidates for entry into profesal licensing processes and bar admission
programs. For example, within each of the two priyygroups a number of other important
distinctions must be drawn: What are the languagmacities of the applicant? Does the
applicant come from a country where a law degreefist university degree? Does the
applicant have a common law degree? What if thelidate is a practicing lawyer with no law
degree, but a call to the bar based on articleseokship? Until there is good evidence about
the actual numbers of such applicants, their edutatbackground and their experience it is
difficult to know what types of criteria should beed to assess their qualifications urfelr
Access Legidation. Indeed, there is every reason to suspect thapproved law school
competency criterion would be no help at all inr@dding the issue, given the diversity of
applicants.

date, there is no reason to believe that the current systeminglloonsiderable curricular autonomy to law faculties
does not meet the concerns of the Task Force.
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c. Fair Access Legidation poses a challenge to Law Societies to ensure that
foreign trained lawyers are treated equitably and @propriately. The
examination option offered as a response to this allenge raises a number of
significant substantive equality concerns.

Fair Access Legidlation requires law societies to designate requiremeamtsritry to the
profession of law that are transparent, objeciiwpartial and fair. The distinction within the
class of foreign-trained applicants noted abovessgthat much more work needs to be done in

order to determine how to address the requirenadritair Access Legislation.

A national examination or set of examinations fetedmining entry into professional licensing
processes and bar admission courses is suggestbd Bypnsultation Paper as an option for
testing candidates’ competencies in given ared&® aftraction of this option is that all
applicants, whether they are educated in Canadsewhere, would be treated the same; formal
equality would be ensured. While this might seerhd the most straightforward way to
implementFair Access Legislation, the examination model is quite complex and rasgseamber

of concerns, some of which the Task Force noté& outline briefly three additional

substantive equality concerns which we would urgecanstituted Task Force to research and

consider.

First, although a national exam would treat alldtdates as formal equals, some candidates
would come to such an exam unfairly hampered biegyis disadvantage. The substantively
unequal impacts of exams as measurement tool®arevghat mitigated when used in the
context of an educational program that couples exaith other evaluation mechanisms and that
has built in academic and cultural support measurEsvever, the Task Force’s examination

option does not include those compensating features

Second, a bar admission program entrance exam kelg spur the growth of private bar
entrance preparatory schools or courses. Whille pumgrams exist in the United States, where
the Bar Examination is not preceded by a Bar Adimissourse offered by relevant law
societies, in Canada their existence might simgtyta the financial barriers already faced by

candidates for admission, and to a greater exteaystemically disadvantaged candidates.
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Third, the examination option is aimed at indivithjainlike the approved law degree option
which is aimed at institutions. Individuals areahumore vulnerable than institutions and
consequently less likely to raise concerns abostesyic inequalities or other discriminatory
features of a bar admission process. We have niotieexample, that the Task Force appears to
have made no attempt to consult with law studentaw student organizations. The
examination option would individualize and therefeffectively obscure the predicament and
silence the concerns of the most vulnerable stdéer®in the process of professional education

and certification.

Let us be clear, however, that we do not take dstipn that an examination will never be
appropriate. To come to that conclusion much mesearch would be required. Nonetheless,

we find the reasons given by the Task Force facte)g such an option to be unpersuasive.

For example, the Task Force suggests that examnsatinly prove that students have the
“ability to pass an examination, rather than prafathe acquisition of knowledge, skills and
abilities that a lawyer requires to practice laifthis is true, then the current bar admission
examinations fall prey to the same criticism, ardde there is a strong argument that the Task
Force should consider how the licensing processu@ing examinations) could be improved so

as to teach and test for the “knowledge, skills alpitities that a lawyer requires to practice law.”

Moreover, the Task Force objects that the exan@naiption would require a national body to
set the examination and monitor the content. Duece of this objection is not clear: isita
resource issue, a capacity issue, or an expessse? Interestingly, while the Task Force shies
away from examinations because of the complexitgstdblishing a national body to set the
examination and monitoring its content, it expresse reticence about establishing a national

body to monitor law schools for compliance with tis¢ of competencies it proposes.

There may be good reasons for hesitation abouttado “matriculation examination”
approach. After all, from our own experience we \&ell aware of the many pitfalls associated

with law examinations, and the need to always tlab&ut an examination in the context of other
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modes of assessment. But we do not feel that wea@ae to a conclusion about the
appropriateness of an examination for addressimgdmpetency preparedness of students who
receive their education outside of Canada becaesdike the Federation itself) have no
empirical basis upon which to base such a conatusio

d. The Task Force fails to make a persuasive argumeas to the connection
between “integrated education” and an “approved cormon law degree.”

As to the fourth justification for the “approveddalegree”, the Task Force suggests, invoking
the Carnegie Repdttfrom the U.S., that the emergence of “integraiducation” requires the
creation of an “approved common law degree” whiaets the required “list of competencies.”
Legal educators are not necessarily opposed tsiavof legal education that integrates
substantive knowledge, practical skills and ethazaareness. However, the link between the
type of integrated education suggested by the @QariReport and the list of competencies

required for the “approved law degree” is simply established by the Task Force.

While the Carnegie Report recommends the integratidhe three apprenticeships - the
cognitive, the practical and the “apprenticeshipdehtity and purpose” - into a more holistic
model of legal education, and, as noted in pardgd@pof the Consultation Paper, lists the 6
tasks for professional education, it does prescribe a list of specific courses or “competesiti
for law school curricula. Citing the Carnegie Rdpberefore does not lead to the conclusion
that the list of competencies proposed by the daatgan Paper must be implemented.
Unfortunately, the list of competencies proposedhayTask Force has nothing to do with the

recommendations of the Carnegie Report concernitegiated legal education.

Moreover, integrated education in a Canadian contékhave a different focus and different
content from what is appropriate in the USA. Irdleghen the Carnegie Report does, on the
rare occasion, discuss a Canadian law faculty (UBG)o praise the school’s focus on
‘perspectives’ courses. Such courses are not neemded by the Task Force in its list of

competencies.

1 william M. Sullivan et al. Educating Lawyers: Preparation for the Profession of Law (San Francisco: Jossey-
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We must use American studies, such as a recent R&gort? and those invoked by the Task
Force in particular, with caution as they do natessarily translate well into the Canadian
context. As both the Carnegie Report and the Ceatsah Paper acknowledge, there is nothing
in the American model that parallels the articlprgcess in Canada, nor are there comparable
bar admission and professional licensing prograntke United States. If the variation in the
quality of the articling experience noted in then€dltation Paper means that some students are
not adequately prepared for practice, law societees] to review and strengthen oversight of the

articling process.

Furthermore, the Task Force does not assess taeteéatwhich Canadian common law faculties
are, or are not, offering integrated educatiorawlfaculties are continually revising their
curricula and continually experimenting with educaal strategies. To imply that they are not
up to speed by citing an American study that dag¢suarvey Canadian needs or practices

ignores the reality of continual curricular devetggnt in common law faculties.

To conclude, even accepting the argument for iategreducation of the type suggested in the
Carnegie Report (which we are not prepared to do@anadian context without an appropriate
evidentiary basis), no case has been made thatesuaphproach to legal education requires the

Federation of Law Societies to establish a listarhpetencies.

Bass, 2007) (the “Carnegie Report”).
12 Report of the Outcomes Measures Committee, ABA Sectibegdl Education and Admissions to the Bar, July
2008
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7. The “list of competencies” approach adopted byhe Task Force is a narrow and
mechanistic method of assessing qualifications tagrctice law. We do not agree that
this is the best approach to assessment. Moreovdrthis approach is adopted, we
would object to the chosen list of required competeies as it is both under-inclusive
and over-inclusive. The list of required competeneis will have the undesirable effect
of ossifying legal education and thwarting curricuér innovation.

The approved law degree option relies on a “listahpetencies” model. As we stated earlier,
our fundamental position is first that Law Socistieck the jurisdiction, knowledge and
expertise to design and implement an “approveddegree” regime based on this approach.
Second, and also noted earlier, the issue is canpgto undertake bar admission and
professional licensing processes sponsored by laoietes, not “immediate competency” to
practice law. However, beyond that, we have aglti concerns about the “list of required

competencies” approach that is at the heart of #sk Force’s approved law degree option.

The list is both under-inclusive and over-inclusiva our opinion, it reflects an archaic view of
legal knowledge and of legal practice. If we conephe list with the 1957 list of 20 subjects,
we find little innovation. Some subjects such aslBng and Bills of Exchange and Municipal
Law are not found in the Task Force list, but maiker subjects are back, 50 years later. Some
additions to reflect changes in the law and legatiice have been added, such as “Charter
values” and dispute resolution. The Task Forcealss not demonstrated that this list of
required competencies is necessary for law graduateucceed in bar admission and
professional licensing processes (including banmesjaor to be able to practice law. The list is

therefore over-inclusive.

The list is also under-inclusive as it does ndexfchanges in the nature of law and legal
practice. For example, international law and coraae law are not listed, even though the
influence of globalization and internationalizatiom domestic law has been well documented.
Most law faculties recognize this fact themselves affer a series of courses in international
law; some even include it as part of the first yaariculum. Legal analysis skills are also

missing from the list, although they representtitibk of the skills learned by law students in
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their legal studies and are essential to succes®iarticling process.

Our concerns about the over-inclusiveness andriderdnclusiveness of the proposed
competencies list illustrate the dangers of makstg that then become fixed in time. As an
example of another approach, the Report of the@us Measures Committee of the ABA
Section of Legal Education and Admissions to the@®#lished in July 2008 recommends a
change in the accreditation standards from inputsuees to outcome measures, where
accreditation would be based on each law schootsess in achieving its own mission and
objectives, thus ensuring flexibility, diversitydaautonomy — be this in terms of curricula,

pedagogy, modes of assessment or skills development

Currently in common law Canada, while there areesstrong similarities between the various
law schools, there is also significant diversithisTdiversity, in our opinion, is an unqualified
public good because it facilitates both instituéibmnovation and individual student choice.
Although each law faculty offers a mostly mandatdepre” first year curriculum, several have
recently introduced innovations in both their fiastd upper year curricula, thus broadening the
opportunities offered to students, as well as oftedifferent niches of specialization. These
innovations, whether they include the integratibmdigenous laws, public interest or
transnational/international law, reflect the chaggnature of law and of legal practice. Law
faculties must have the ability to innovate in theirriculum design and the courses they offer,
based on the research interests of members offéoeilty. Surely no one wants a cookie-cutter
approach to legal education. The recommendatibtiee ABA Outcome Measures Committee

encourage creativity and experimentation in legailcation:

... the Committee recommends that the resulting sy$ste one that affords considerable
flexibility to individual law schools to determirtbe outcomes the school seeks to
effect...and the mechanisms by which to measure thos®mes. Such an approach
would best fulfill the institutional interest in@ging opportunities for innovation on the
part of individual law school§’

13 Report of the Outcomes Measures Committee, ABA Sectibegdl Education and Admissions to the Bar, July
2008 at 55.
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Limited law school resources mean that a templateequired competencies” would restrict
law faculties’ flexibility, resulting in limited stdent choice regarding their course work and
future career. The result of a broad mandatorsiaudum is a lack of opportunity for students to
reflect critically on their own studies and carpaths, hindering the development of their

interest in and capacity for life long learning.
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8. The proposal to monitor law schools to ensure owpliance with the required
competencies list is unrealistic and unacceptable.

We have a number of concerns with the proposaldoitor faculty compliance with the

required competency system. First, law schoolsateself governing professional societies.
Rather faculties of law are already heavily regaedadnd monitored by ongoing processes of
informal and formal assessment by governments eusities, peers, popular media, and market

forces.

Second, the same issues of representation tha¢icons about the composition of the Task
Force also pertain to the composition and natuangfbody established to perform an additional
monitoring function of law school compliance wittet“required competencies.” Itis
guestionable whether law societies have the exgeentesources, or capacity to effectively

undertake the function of on-going curriculum regian.

Third, law societies have acknowledged that theysétuggling to deliver, maintain and monitor
their own bar admission courses and continuingl ledacation programs. In the face of that
difficulty, the proposal to establish an additiobatly to monitor law schools is unrealistic.

Of course, if some approach similar to that suggkby the ABA Outcome Measures
Committee were to be adopted — that is, requit@ngfaculties to develop specific mission
statements, goals and objectives, to implement theohto show how it is achieving them — a
system of monitoring could well be a useful compdain Most universities today subject their
academic units to periodic reviews (for exampl@&mto launching a decanal selection process).
It might be that in conjunction with such a revigte law faculty could be asked to provide the
legal education committee of the relevant law ggamth information relating to how it is

actually fulfilling the goals of its mission statent.
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Conclusion

In this Response we have been critical of vari®peets of the process being undertaken by the

Federation and several specific conclusions sugddst the Consultation Paper.

We are troubled by the lack of representativityhef Task Force. The consultation process
undertaken by the Task Force has also been inageqWe do not believe that the Task Force
has grounded its claims in an adequate factuas ba@sid we do not believe that the analysis that
apparently sustains its diagnosis is sufficiendyaloped or that its conclusions are appropriately
justified. We would note that the history of legducation in Canada has been one of constant
experimentation and incremental adjustment on #sstof thorough analysis and reflection. By
contrast, the Task Force proposes a significaristewy of the relationship between law faculties

and law societies on the basis of limited data.

Many scholars and Task Forces in Canada have egdrttiese questions in the past. The
Federation itself sponsored a National Conferend@adtober 1985 which commissioned a wide
variety of research studies. Since then, manglastiand reports on legal education have been
published. Of course, while there is now considierd@ackground information, this is not to say
that the existing data set is sufficient. Much enggsearch is required. We strongly believe that
it should be undertaken — the sooner the bettie the Federation the CALT and CLSA are
deeply committed to achieving the best life-longglleeducation possible. We would be

enthusiastic partners in any research to investites current state of legal education in Canada.

We find that the framing of the issues by the Tiaskce is too limited and not sufficiently
responsive to the concerns that all the diversrésts involved in legal education would bring
forward. We have indicated our belief that nothshgrt of an independent, broadly
representative National Task Force, with a widendade, a more comprehensive consultation
process and an appropriate research budget igeddoi address the myriad questions faced by
legal educators and law societies today. AgamQALT and the CLSA would be enthusiastic
partners of such a National Task Force. For weebelthat by working together, and bringing as
many different constituencies as possible intartkeiry, a careful prescription of the roles and
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responsibilities of all those involved in legal edtion may be developed.

We acknowledge that individual Law Societies arelRlederation may feel it necessary to take
some immediate steps to deal with the challengesgbyfFair Access Legislation. But these
steps should be minimalist and should focus exatlgion what needs to be done (if anything)
to comply with this legislation. Once more, thelJAand the CLSA would be pleased to make

further contributions to the work of the currentlEmation Task Force.

As for a more general inquiry into legal educatie, believe that the independent National
Task Force we recommend should begin its work mgalting with all interested constituencies
to determine what research needs to be undertdkshould then commission such research and
convene a National Conference on Legal Educatid@ainada similar to that chaired by the late
Justice Roy Matas in 1985. This would allow reskedo be broadly disseminated and a

diversity of points of view to be expressed.

Among the types of questions that such a Task Fayakl be charged with addressing are the

following:

What, precisely, is meant by “lawyer competence”?

How does the concept of competence relate toubiginterest?
How does lawyer competence fit with the procedgedong learning?
Which institutions are best situated to influettte development of
lawyer competence at the different points on tremetency
continuum?

How do other professions determine competency?

What sort of competency regimes do other disagsliadopt?

Is there in fact a competency deficit for Canadamyers? If so, what
types of Canadian lawyers? And if so, what i$ tiedicit?

What costs are involved in promoting lawyer corepey?

Who can bear the costs? Who should bear thesg?cost
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This list is merely indicative. We are confidelmat other stakeholders and interested parties
would be able to develop additional questions &lalress matters of interest to everyone
involved in legal education as well as mattersastipular concern to them. The central point is
that broad representation on the National Taskd;dnmad consultation, broad research and a
broad mandate is a pre-requisite to developingmesendations that will genuinely address the
key issues that are now confronting those whoespansible for all aspects of legal education
in Canada.



