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MAY 23, 
2009 

Dunton Tower 
Room 1006 

Dunton Tower 
Room 1318 

Dunton Tower 
Room 702 

Dunton Tower 
Room 1816 

Dunton Tower 
Room 1111A 

 
9.00-10.30 

am 

 
Honouring Social Justiceɂ
Honouring Dianne Martin 

 
Chair: Margaret E. Beare 

Margaret E. Beare 
Dorothy Chunn 
Shelley Gavigan 

 

 
The nation's ways of knowing 
crime: Official criminal justice 

knowledges and rhetoric 
 

Chair:  Nicolas Carrier 
Erin Donohue 

Akwasi Owusu-Bempah 
Amanda Gebara 

 

 
Critical perspectives on 

Indigenous-Settler 
Ȱ2ÅÃÏÎÃÉÌÉÁÔÉÏÎȱ 

 
Chair: Val Napoleon 

Johnny Mack 
Cliff Attleo, Jr. 

Andrée Boisselle 

 
Property Rights and 

Globalization 
 
Chair: Lulu Thomas-Hawthorne 

Berry F.C. Hsu  
Gengzhao Chen 
Honor Brabazon 

Teresa Scassa 
 

 
Law and Narratives 

 
Chair: Richard Weisman 

Susan Dodd 
Karen Crawley 

Shauna Van Praagh 
Freya Kodar 

 

10.30-11.00 Health Break Health Break Health Break Health Break Health Break 

 
11.00-12.30 

pm 

 
Honouring Social Justiceɂ
Honouring Dianne Martin 

(continued) 
 

Chair: Margaret E. Beare 
Ken Jull 

Philip C. Stenning 
 

 
Plural policing 

perspectives/Perspectives 
plurielles du policing 

 
Chair : Jennifer M. Kilty  

Laura Aubert 
Mylène Jaccoud 
Jennifer Wood 
Benoit Dupont 

 
 
 

 
 
 
 

 
 
 
 
 

 
 

 
Critical perspectives on 

Indigenous-Settler 
Ȱ2ÅÃÏÎÃÉÌÉÁÔÉÏÎȱ 

(continued) 
 

Chair: Val Napoleon 
Bradley Bryan 
Alison DuBois 

John Paul Ventrella 
 

 
Legal Histories 

 
Chair: Melanie Methot 
.ÉÃÏÌÅ /ȭ"ÙÒÎÅ 
Mary Stokes 

Jeffrey Monaghan 
 

 
Regulating Life and 

Death 
 

Chair: Emma Cunliffe 
Heather Conway 

Lisa Glennon 
Vanessa Gruben 
Angela Cameron 
John Stannard 

 

12.30-2.00 Lunch Lunch Lunch Lunch Lunch 
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MAY 23, 
2009 

Dunton Tower 
Room 1006 

Dunton Tower 
Room 1318 

Dunton Tower 
Room 702 

Dunton Tower 
Room 1816 

Dunton Tower 
Room 1111A 

 
2.00-3.30 

 
Roundtable: In the Wake of 

Labaye: Community 
Standards vs. Harm ɀ 
Progress or Futility? 

 
Chair: Lise Gotell 
Kirsten Kramer 
Kelly Gorkoff 

Richard Jochelson 
 
 

 
Public Criminologies 

 
Chair: Dawn Moore 

Justin Piché 
Mike Larsen 

Wade Deisman 
 
 

 
*ÕÓÔÉÃÅȡ "ÅÙÏÎÄ ,Á×ȭÓ 

Centrality 
 
Chair: Stephanie Mandin 

Sana Affara 
Preet Virdi 

Dayna Crosby 
 

 
The role of efficiency, social 
expectations and morality 
considerations in economic 
decision-making/ Efficacité, 
considérations sociales et 

moraliÔï ÃÈÅÚ Ìȭhomo 
economicus  

 
Chair : Michel Coutu 

Julie Bourgault 
Michel Coutu 

Isabelle Martin 
 

 
Sexuality & Law 

 
Chair: Heather Shipley 
Constance Backhouse 

Jeremy Finn 
Trevor Purvis 

  

3.30-4.00 Health Break Health Break Health Break Health Break Health Break 

 
4.00-5.30 

 
Intersectionality: 

International Perspectives 
 

Chair: Margaret Denike 
Christiane Wilke 

Josée-Anne Riverin 
Kashif Saeed Khan 

Julie Middleton 
 
 
 

 
Prisoners on Prisons: Voices 

from Inside the Prison 
Industrial Complex 

 
Chair: Bob Gaucher 

Scott Steffler 
Peter Collins 

Eugene Alexander Dey 
Mike Larsen 

Sophie Harkat 
Mohamed Harkat 
Joe Lekarowicz 

 

 
Refashioning Law and 
Justice in Colonial and 
Postcolonial Societies 

 
Chair: Annie Bunting 
Russell Smandych 

Mosope Fagbongbe 
Fadi Ennab 

Amanda Nettelbeck 
Robert Foster 

 

 
The role of efficiency, social 
expectations and morality 
considerations in economic 
decision-making/ Efficacité, 
considérations sociales et 
ÍÏÒÁÌÉÔï ÃÈÅÚ Ìȭhomo 

economicus  
(continued/suite) 

 
Chair : Michel Coutu 
Thomas McMorrow 

Julie Paquin 
 

 
Religion, Family and 

Sexuality 
 
Chair: Jeffrey Monaghan 

Pascale Fournier 
Heather Shipley 

Benjamin L. Berger 
Adam M. Dodek 

 

Evening      
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MAY 24, 
2009 

Dunton Tower 
Room 1006 

Dunton Tower 
Room 1318 

Dunton Tower 
Room 702 

Dunton Tower 
Room 1816 

Dunton Tower 
Room 1111A 

 
9.00-10.30 

am 

 
The Culture of Marriage ... and Divorce 
 

Chair: Christiane Wilke  
Gbade Akinrinmade 

Margaret Denike 
Pascale Fournier 

 
 
 
 
 

 
Les différents niveaux de 

la régulation socio-
pénale ȡ ÅÎÔÒÅ ÌȭÁÕÔÏ-

régulation et 
ÌȭïÃÏÒïÇÕÌÁÔÉon 

 
Chair: Nicolas Carrier 

Richard Dubé 
Bastien Quirion 
Jean Poupart 

 

 
Political and Legal 

Legitimacy 
 

Chair: Augustine Park 
Jared Giesbrecht 
Solongo Wandan 

Yana Gorokhovskaia 
Trevor Purvis 

 

 
'ÒÁÄÕÁÔÅ 3ÔÕÄÅÎÔÓȭ 

Workshop: 
Great Conference Talks 

 
Chair: NicoÌÅ /ȭ"ÙÒÎÅ 

Diane Crocker 
Dawn Moore 

Richard Weisman 
 

 
Regulatory Strategies 

 
Chair: Freya Kodar 

Kim Brooks 
Lulu Thomas-Hawthorne 

Fabian Flintoff 
 

10.30-11.00 Health Break Health Break Health Break Health Break Health Break 

 
11.00-12.30 

pm 

 
Gender, Sex and Unmarried Parents 

 
Chair: Susan B. Boyd 

Dorothy E. Chunn 
Fiona Kelly 

Wanda A. Wiegers 
Susan B. Boyd 

 
 
 

 
Les différents niveaux de 

la régulation socio-
pénale ȡ ÅÎÔÒÅ ÌȭÁÕÔÏ-

régulation et 
ÌȭïÃÏÒïÇÕÌÁÔÉÏÎ 

(suite) 
 

Chair: Nicolas Carrier 
Laura Aubert 

Mylène Jaccoud 
Marion Vacheret 

 
 
 
 
 
 
 
 
 

 
Criminal Justice Issues I  

 
Chair: Diane Crocker 

Wei Wang 
Jennifer A. Quaid 
Hongming Cheng 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Land Claims, Communists, 
and Criminal Punishment:  
Reflections from the Short 

History of the British 
Columbia Court of Appeal 

 
Chair: Teresa Scassa 

Douglas C. Harris 
Benjamin Berger 
W. Wesley Pue 

 

 
Controlling Drugs 

 
Chair: Dawn Moore 

Robert Priddle 
Line Beauchesne 
Abigail A. Browne 

 

12.30-2.00 CLSA Annual General Meeting - Lunch Lunch Lunch Lunch Lunch 
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MAY 24, 
2009 

Dunton Tower 
Room 1006 

Dunton Tower 
Room 1318 

Dunton Tower 
Room 702 

Dunton Tower 
Room 1816 

Dunton Tower 
Room 1111A 

 
2.00-3.30 

 
RÏÕÎÄÔÁÂÌÅȡ 7ÏÍÅÎȭÓ 2ÅÐÒÏÄÕÃÔÉÖÅ 

Rights 
 

Chair: Sanda Rogers 
Sanda Rogers 

Sheila McIntyre 
Daphne Gilbert 

 
 
 

 
Intersections of Critical 
Criminology and Socio-

Legal Studies: 
Possibilities and Perils  (I) 
 

Chair: Bryan Hogeveen 
Evan Bowness 

Elizabeth Comack 
Andrew Woolford 
Jasmine Thomas 
Bryan Hogeveen 

 

 
Criminal Justice Issues II 

 
Chair: Augustine Park 

Jennifer Llewellyn 
Evan Bowness 
Rakhi Ruparelia 

 

  
Law & Environment 

 
Chair: .ÉÃÏÌÅ /ȭ"ÙÒÎÅ 

Judy Stewart 
Michael Large 

Nuthamon Kongcharoen 
Marta Giménez 

 

 
Democracy, Political 

Activism and the Role 
of Courts 

 
Chair: Ravi Malhotra 

Daved Muttart 
Marie Manikis 

Philip C. Stenning 
 

3.30-4.00 Health Break Health Break Health Break Health Break Health Break 

 
4.00-5.30 

 
Feminist Activism, the State and Neo-

Liberalism 
 

Chair: Diana Marjury 
Lise Gotell 

Melissa Haussman 
Lyn Ossome 
Paul Millar 

 
 

 
Intersections of Critical 
Criminology and Socio-

Legal Studies: 
Possibilities and Perils  

(II) 
 
Chair: Andrew Woolford 

João Velloso 
Diane Crocker 

Caroline McDonald-
Harker 

Joshua Freistadt 
 

 
Socio-Legal Theory 

 
Chair: Christiane Wilke 

James A. Freeman 
Patrick McLane 

Amy Swiffen 
Nicolas Carrier 

 

 
Extractive Industries and 

Environmental Justice 
 

Chair: Judy Stewart 
Nathalie Chalifour 

Heather McLeod-Kilmurray 
Sophie Thériault 

William Amos 
 

 
Legal Rights and the 
Neo-Liberal State: 

Protecting Employees 
and Citizens or 

Commodifying Workers 
and the Environment? 

 
Chair: Laureen Snider 

Garry C. Gray 
Michel Vézina 

Katherine Lippel 
Steven Bittle 

Laureen Snider 
April Girard 

Suzanne Day 
 

 
Evening 

CJLS Cocktail 
 +  

CLSA Banquet 

CJLS Cocktail  
+  

CLSA Banquet 

CJLS Cocktail  
+  

CLSA Banquet 

CJLS Cocktail 
 +  

CLSA Banquet 

CJLS Cocktail 
 +  

CLSA Banquet 

 
 



2009  C ANADIAN L AW & S OCIETY A SSOCIATION C ONFERENCE  

Carleton University  Dunton Tower 5 

 

MAY 25, 
2009 

Dunton Tower 
Room 1006 

Dunton Tower 
Room 1318 

Dunton Tower 
Room 702 

Dunton Tower 
Room 1816 

Dunton Tower 
Room 1111A 

 
9.00-10.30 

am 

 
Aboriginal Issues 

 
Chair: L. Jane McMillan 

Kerry Sloan 
Kristen Gilchrist 

Margaret Stephenson 
 
 
 

 
Prisons 

 
Chair: Debra Parkes 

Jennifer M. Kilty 
Leah DeVellis 
Justin Piché 
Kevin Walby 

 

 
Citizenship, Immigration 

& Law 
 

Chair: Xiaobei Chen 
Zeina Bou-Zeid 
Wendy Chan 

Hijin Park 
Sean Rehaag 

 

 
Disability Rights Law: 

Prospects and Challenges 
(I) 

 
Chair: Evelyn Maeder 

Mark C. Weber 
Ravi Malhotra 

Katharine Neufeld 
Justin  Schwartz 

 

 
Constitutions, Courts and 

Juries in Comparative 
Perspective 

 
Chair: Daved Muttart 

Jeewon C. Min 
Nikolay P. Kovalev 

Jing Qian 
 

 

10.30-11.00 Health Break Health Break Health Break Health Break Health Break 

 
11.00-12.30 

pm  

 
'ÒÁÄÕÁÔÅ 3ÔÕÄÅÎÔÓȭ 7ÏÒËÓÈÏÐ 

 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 

 
Across Time, Site and 
Culture: Transitional 

Justice and the Rule of 
Law 

 
Chair: Trevor Purvis 

Christiane Wilke 
Augustine Park 
Rosemary Nagy 

 
 

 
Caring & Law 

 
Chair: Heather Conway 

Kiran Pohar Manhas 
Gene Fraser 

Joan M. Gilmour 
 

 
Disability Rights Law: 

Prospects and Challenges 
(II) 

 
Chair: Mark C. Weber 

Ruby Dhand 
Evelyn Maeder 
Noel Semple 

 
 
 
 
 
 
 
 
 
 
 
 
 

 
Issues in Access to Justice 
 
Chair: Hongming Cheng 

Bernie Aron 
Honor McAdam 

Jane Bailey 
 

12.30-2.00 CLSA Board Meeting - Lunch Lunch Lunch Lunch Lunch 
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MAY 25, 
2009 

Dunton Tower 
Room 1006 

Dunton Tower 
Room 1318 

Dunton Tower 
Room 702 

Dunton Tower 
Room 1816 

Dunton Tower 
Room 1111A 

 
2.00-3.30 

 
Fathers and Family Law 

 
Chair: Paul Millar 

Paul Millar 
Lynn Wells 

Edward Kruk 
 
 

 
Law and the Media (I) 

 
Chair: Neil C. Sargent 

Diana Young 
Anita Lam 

Zachary Levinsky 
 

 
Marginalized Identities 

and the State 
 
Chair: Stephanie Mandin 

Timothy Bryan 
Jazba Singh 

Shaira Vadasaria 
 

 
Identity, Family and 

Adoption 
 

Chair: Zena Bou-Zeid 
Xiaobei Chen 
Valérie Bolduc 

Cindy L. Baldassi 
 
 
 

 
Law & Development 

 
Chair: Peter Swan 

Derek McKee 
Anne Mitaru 

Nelson Dordelly-Rosales 
Amar Khoday 

Alexandra R. Harrington 
 

3.30-4.00 Health Break Health Break Health Break Health Break Health Break 

 
4.00-5.30 

 
Gender, Law & Violence 

 
Chair : Doris Buss 
L. Jane McMillan 

Marc Legacy 
Rashmee Singh 

 
 
 
 

 
Law and the Media (II)  

 
Chair: Diana Young 

Deborah Landry 
Emma Cunliffe 
Neil C. Sargent 

 

 
Marginalized Identities 

and the State 
(continued) 

 
Chair: Stephanie Mandin 

Julianne DiSanto 
Graciela Flores Mendez 

Maneesha Deckha 
 

 
Joint session with CALT 
on Federation of Law 

Societies Report 
 

 
'ÒÁÄÕÁÔÅ 3ÔÕÄÅÎÔÓȭ 

Workshop: 
 Academic Publishing 

 
Chair: Suzanne Bouclin 

Mariana Valverde 
Christiane Wilke 

 

 
 

Evening 
 
 

 
 

CLSA/CALT @ SCC 

 
 

CLSA/CALT @ SCC 

 
 

CLSA/CALT @ SCC 

 
 

CLSA/CALT @ SCC 

 
 

CLSA/CALT @ SCC 
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Saturday May 23, 2009 
 

9.00-10.30 am 
 
ROOM 1006 

 
Honouring Social JusticeɂHonouring Dianne Martin 

 
Inspired by ÔÈÅ ÌÉÆÅ ÁÎÄ ×ÏÒË ÏÆ ÔÈÅ ÌÁÔÅ $ÉÁÎÎÅ -ÁÒÔÉÎȟ Ȱ(ÏÎÏÕÒÉÎÇ 3ÏÃÉÁÌ *ÕÓÔÉÃÅȡ (ÏÎÏÕÒÉÎÇ $ÉÁÎÎÅ -ÁÒÔÉÎȱ 
addresses the tensions between social justice and criminal justice, and serves as a challenge to criminal law in such 
areas as feminist jurisprudence, social-legal studies and critical theory.  The papers that will be presented in this 
panel examine a broad range of social, judicial, and political issues on such topics as the targeting of marginalized 
groups, wrongful convictions, gender-based bias in law, government accountability, and inequalities in the 
application of the law in regard to particular ethnic and socio-economic groups. 
   
Chair: Margaret E. Beare, Osgoode Hall Law School, York University 

 
Margaret E. Beare, Osgoode Hall Law School, York University 
 

Shouting Innocence from the Highest Rooftop 
Every decade sees a range of recommendations made to the police from a wide array of sources: task forces, 
2ÏÙÁÌ #ÏÍÍÉÓÓÉÏÎÓȟ ÉÎÑÕÉÒÉÅÓȟ ÃÏÕÒÔ ÃÁÓÅÓ ɉÂÏÔÈ ÃÒÉÍÉÎÁÌ ÁÎÄ ÃÉÖÉÌɊȟ ÃÏÒÏÎÅÒÓȭ ÉÎÑÕÅÓÔÓȟ ÁÎÄ ÆÏÒÍÁÌ Áudits by the 
Federal and Provincial Auditors General. The objective of a research project that Dianne Martin and I were in the 
ÍÉÄÓÔ ÏÆ ÁÔ ÔÈÅ ÔÉÍÅ ÏÆ ÈÅÒ ÄÅÁÔÈ ×ÁÓ ÔÏ ÄÅÖÅÌÏÐ ÁÎ ȬÁÕÄÉÔȭ ÁÐÐÒÏÁÃÈ ÔÏ ÁÓÓÅÓÓÉÎÇ ÔÈÅ ÄÅÇÒÅÅ ÔÏ ×ÈÉÃÈ ÔÈÅ ÐÏÌÉÃÅ 
have, or have not, implemented recommendations or in other ways have responded to findings from this range of 
(usually very expensive) documentation and legal activity. This paper looks at one aspect of our original research 
planɂthe recommendations stemming from inquiries related to wrongful convictionsɂissues to which Dianne, 
as co-founder of the Osgoode Innocence Project, was particularly committed.  

 
Dorothy Chunn, Dept. of Sociology & Anthropology, Simon Fraser University 

 
Poverty, Motherhood, and Citizenship under Neoliberalism:  

7ÈÏȭÓ )Îȩ 7ÈÏȭÓ /ÕÔȩ 
More than most academics, Dianne Martin succeeded in bridging the gap between theory and practice; leaving us 
an invaluable legacy of research and publications in which she conceptualized and mapped the impact of an 
ascendant neo-liberalism in Canada during the late twentieth and early twenty-first centuries.  In this paper, I draw 
from that legacy, especially her work on marginalized girls and women, to analyze the (re)formation of poor 
ÍÏÔÈÅÒÓȭ ÃÉÔÉÚÅÎÓÈÉÐ ×ÉÔÈ ÔÈÅ ÉÎÃÒÅasing hegemony of neo-liberalism through the 1990s.  Using data from an 
ÉÎÔÅÒÖÉÅ× ÓÔÕÄÙȟ ) ÐÒÅÓÅÎÔ ÐÏÏÒ ÍÏÔÈÅÒÓȭ ÐÅÒÃÅÐÔÉÏÎÓ ÁÎÄ ÅØÐÅÒÉÅÎÃÅÓ ÏÆ ÔÈÅ ÓÈÉÆÔ ÆÒÏÍ Á ÓÏÃÉÁÌ ÔÏ ÁÎ 
entrepreneurial concept of citizenship and discuss the implications of my research findings for the development 
of welfare policies that will promote inclusion and social justice. 
 
Shelley Gavigan, Osgoode Hall Law School, York University 

 
More than just mens rea: Indian Policy in two Aboriginal capital cases in Regina 

The understanding of the always potentially politicized nature of criminal law and the fragile premises of criminal 
ÐÒÏÃÅÄÕÒÅ ÁÎÄ ÃÒÉÍÉÎÁÌ ÐÒÏÃÅÓÓ ×ÅÒÅ ÁÍÏÎÇ ÔÈÅ ÁÎÉÍÁÔÉÎÇ ÈÁÌÌÍÁÒËÓ ÏÆ $ÉÁÎÎÅ -ÁÒÔÉÎȭÓ ×ÏÒËȢ  4ÈÅ ÃÁÓÅÓ ) ÈÁÖÅ 
ÓÅÌÅÃÔÅÄ ÆÏÒ ÔÈÉÓ ÐÁÐÅÒ ×ÅÒÅ ÔÒÉÅÄ ÉÎ $ÉÁÎÎÅȭÓ Èome city of Regina when it was still a small dusty territorial capital.  
4ÈÅÙ ÉÎÖÏÌÖÅ ÉÓÓÕÅÓ ÎÅÁÒ ÔÏ $ÉÁÎÎÅȭÓ ÈÅÁÒÔȡ  ÔÈÅ ÒÏÌÅ ÏÆ ÄÅÆÅÎÃÅ ÃÏÕÎÓÅÌȟ ÔÈÅ ÆÒÁÇÉÌÉÔÉÅÓ ÁÎÄ ÃÏÍÐÌÅØÉÔÉÅÓ ÏÆ 
evidence in criminal trials, the plight of marginalized persons in criminal prosecutions, and the political processes 
that impact upon those who have been convicted.   
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ROOM 1318 
The nation's ways of knowing crime: Official criminal justice knowledges and rhetoric 

 
Chair: Nicolas Carrier, Institute of Criminology and Criminal Justice, Carleton University 
 
Erin Donohue, University of Ottawa 

 
0ÒÏÆÅÓÓÉÏÎÁÌÉÚÅÄ ÁÄÖÏÃÁÃÙ ÇÒÏÕÐÓ ÁÎÄ ÁÍÅÎÄÍÅÎÔÓ ÔÏ ÔÈÅ ȬÉÎÓÁÎÉÔÙȭ ÄÅÆÅÎÃÅȡ /Î ÔÈÅ ÐÒÅÓÅÎÔÁÔÉÏÎ ÏÆ ËÎÏ×ÌÅÄÇÅÓ 

Professionalized advocacy groups are those who speak on behalf of a population but do not identify as part of the 
population. Their aim is to advance the claims of the group, particularly in the socio-political realm where 
subjugated knowledges are most often excluded. The space for professional advocates in both the formal 
political sphere as well as within the population they represent offers up complex questions about whose 
knowledge is being disseminated, how it is presented and how it is received by governing bodies in contrast with 
other stakeholders. 
I am asking these questions pertaining to professionalized advocacy in the reform of criminal justice policy. More 
specifically, I am looking at Bill C-30 ɀ passed by Parliament in 1992 which had the effect of changing the insanity 
ÄÅÆÅÎÃÅ ÔÏ ȬÎÏÔ ÃÒÉÍÉÎÁÌÌÙ ÒÅÓÐÏÎÓÉÂÌÅ ÂÙ ÒÅÁÓÏÎ ÏÆ ÍÅÎÔÁÌ ÄÉÓÏÒÄÅÒȭȢ 5ÓÉÎÇ 'ÏÆÆÍÁÎȭÓ ÓÔÉÇÍÁ ÍÁÎÁÇÅÍÅÎÔ 
ÆÒÁÍÅ×ÏÒË ÁÎÄ ÁÌÉÇÎÉÎÇ ÉÔ ×ÉÔÈ &ÏÕÃÁÕÌÔȭÓ ÃÏÎÃÅÐÔ ÏÆ ÓÕÂÊÕÇÁÔÅÄ ËÎÏ×ÌÅÄÇÅÓȟ ) ÁÍ ÉÎÔÅÒÅÓÔÅÄ ÉÎ ÔÈÅ ÐÏÓÉÔÉÏÎ ÏÆ 
professional advocacy groups as witnesses in the proceedings of the Standing Committee on Justice and the 
Solicitor General. I am considering both the way in which the three advocacy groups present their material and 
the impact their suggestions have on the Standing Committee. As mental health and its relationship with the 
criminal justice system is being found increasingly in the public domain, understanding where advocacy groups 
have been situated in the past and their potential in future policy development is essential. 
 
Akwasi Owusu-Bempah,Centre of Criminology,University of Toronto 
 

Conceptual and Classification Issues in the Collection of Race-Crime Statistics 
In the early 1990s, the Canadian Centre for Justice Statistics began a pilot project that attempted to collect 
information on the race of suspects and victims within the criminal justice system. This project was quickly 
abandoned in the face of political pressure. Despite this, academic research has consistently revealed evidence of 
bias in the Canadian criminal justice system. Public opinion research also shows that many citizens believe that the 
justice system is biased against certain minority groups. With the exception of limited data on Aboriginal persons, 
there is no systematic collection of race-based statistics within the Canadian criminal justice system. As such, we 
cannot know the true numbers of any racial minority group processed by the Canadian criminal justice system, nor 
how the system deals with them. In effect, in the absence of official data to document discrimination within the 
criminal justice system, no discrimination formally exists.  
One of the main arguments put forth in opposition of the collection of race-crime statistics is the idea that data on 
race should not be collected due to the conceptual and classification issues associated with the construct of 
ȰÒÁÃÅȱȢ This paper seeks to challenge this argument through an examination of other sectors of Canadian society 
where race statistics are collected as well as an examination of other countries that collect race-based criminal 
justice statistics. 
 
Amanda Gebara, Department of Law, Carleton University 
 
Is there really anything new?  Making sense of some of the most recent legislative changes to national crime policy 
)ÎÔÒÏÄÕÃÅÄ ÁÓ Á ÃÏÎÆÉÄÅÎÃÅ ÍÏÔÉÏÎ ÂÙ (ÁÒÐÅÒȭÓ ÍÉÎÏÒÉÔÙ ÇÏÖÅÒÎÍÅÎÔȟ "ÉÌÌ #-2 or the Tackling Violent Crime Act 
(TVCA) is the most recent crime legislation package passed in Canada.  As indicative by its passing, the spectrum 
of political parties sitting in the House supporting the TVCA has prompted me to consider the most recent 
conditions that made this package of crime policy a reality.  There is little doubt that one of many high profile 
events such as the Boxing Day shooting of Jane Creba was a rhetorically useful referential point for political 
ÍÏÂÉÌÉÚÁÔÉÏÎ ÁÎÄ ÁÆÆÉÒÍÅÄ ÂÏÔÈ ÔÈÅ ÇÏÖÅÒÎÍÅÎÔȭÓ ÁÎÄ ÐÕÂÌÉÃ concern about guns, gangs, and drugs.  That said, it 
ÒÅÍÁÉÎÓ ÕÎÃÌÅÁÒ ×ÈÅÔÈÅÒ ÔÈÅ ÔÏÕÔÅÄ ȰÔÏÕÇÈ ÏÎ ÃÒÉÍÅȱ ÐÏÌÉÔÉÃÁÌ ÒÈÅÔÏÒÉÃ ÁÃÃÏÕÎÔÓ ÆÏÒ ÓÉÇÎÉÆÉÃÁÎÔ ÃÈÁÎÇÅÓ ÉÎ 
Canadian crime control practice. 
Relying on Hansard reports of House of Commons debates between 1993 and 2008, I sketch out a recent history 
Canadian crime policy with particular attention to the different criminal law reforms passed by previous Liberal 
governments of Jean Chretien and Paul Martin and under the current leadership of Stephen Harper.  Paying 
attention to the political debates, I consider whether the most recent legislative changes represent a rupture 
from previous crime control strategies. In the face of a declining crime rate it becomes an important crime policy 
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consideration to think of the ways politicians along the spectrum support what would seem to be ideologically 
irreconcilable crime policies. 
 
 
ROOM 702 

 
Critical perspectives on Indigenous-3ÅÔÔÌÅÒ Ȱ2ÅÃÏÎÃÉÌÉÁÔÉÏÎȱ 

 
This panel tackles some of the challenges that indigenous peoples and settler society respectively face in the 
establishment of a respectful relationship with each other. Focussing on different sites of interaction ɀ treaty 
negotiations, commissions of inquiry, courts ɀ the speakers present critical accounts of various facets of the 
relationship and offer thoughts on the conditions of its potential renewal. 
 
Chair: Val Napoleon, Law and Native Studies, University of Alberta 
 
Johnny Mack, Faculty of Law, University of Victoria 
 

Hoquotisht: Reorienting Ourselves Through Story 
In this paper I respond to the question of what we, the Nuu-chah-nulth people, would do differently if we took 
our stories seriously. I argue that there is a profound disconnect between the principles that underlay our current 
negotiating positions and the principles embedded in the stories that bring us to the negotiation table.  We enter 
negotiations as sui generis liberal subjects, already entrenched in (or submissively or subversively resigned to) the 
liberal story through processes of imperial hegemony. Treaty processes simply allow us a subordinate authorial 
role in defining the nature of that sui generis liberal status as we integrate into the story of western liberal 
imperialism. In this paper, I argue that negotiations with state powers through treaty processes and s. 35 
jurisprudence are inescapably caught in a web of hegemonic power relations that are hostile to Nuu-chah-nulth 
storied traditions. Further, I posit that if we want to remain grounded or regenerate a groundedness in Nuu-chah-
nulth story ɂ if we want to take our stories seriously ɂ we have to turn to practices that grow out of our storied 
traditions. Being subjectively grounded as people and peoples in such practices and thus in our own story will 
better equip us to engage the hegemon ɂ as we must, since there is no deimperialized zone of engagement to 
retreat to ɂ without being absorbed into its imperial story. 
 
Cliff Attleo, Jr., Indigenous Governance, University of Victoria  
 

From Indigenous Nationhood to Neoliberal Aboriginal Economic Development:  
Charting the Evolution of Indigenous-Settler Relations in Canada 

While Indigenous people have struggled to overcome the legacy of colonialism in Canada, Settler governments 
have struggled with their own past, and ongoing role in the colonial project. What to do about the "Indian 
Problem" is a persistent question that remains unsatisfactorily answered. Early treaties between Indigenous 
peoples and Settlers invoked the spirit of the Two Row Wampum, and a respect for peaceful co-existence 
through noninterference. This spirit of noninterference remained constant in Indigenous rhetoric through till the 
latter half of the twentieth century. Since 1991, however, the discourse of Indigenous-Settler Relations has taken a 
dramatic shift away from respect for distinctiveness towards the language of neoliberalism. Evidence of this shift 
in discourse can be found in the reports of the Royal Commission on Aboriginal Peoples, the Harvard Project on 
American Indian Economic Development, and the Senate Standing Committee on Aboriginal Peoples. Recurring 
crises in Indigenous-Settler relations have often been followed by years of co-opting processes to the extent that 
certain Indigenous leaders are now increasingly acting upon and advocating for the neoliberal discourse. This 
paper is a warning to those who would wittingly or unwittingly choose the path of neoliberalism, forsaking their 
own unique Indigenous worldviews and values.  
 
Andrée Boisselle, Faculty of Law, University of Victoria 
 

Treaty-making and the Western worldview 
3ÉÎÃÅ ÔÈÅ ΣΫΪΤ ÃÏÎÓÔÉÔÕÔÉÏÎÁÌ ȰÒÅÃÏÇÎÉÔÉÏÎ ÁÎÄ ÁÆÆÉÒÍÁÔÉÏÎȱ ÏÆ ÔÈÅ ÒÉÇÈÔÓ ÏÆ ÉÎÄÉÇÅÎÏÕÓ ÐÅÏÐÌÅÓȟ #ÁÎÁÄÉÁÎ #ÏÕÒÔÓ 
have been struggling to define those rights and, as exemplified in Haïda (2004), have recognized that a better 
forum for redefining the relationship between indigenous and settler societies is the treaty table. While it is true 
that the negotiating process frees the parties from the specific cultural assumptions framing litigation, the road to 
ȰÒÅÃÏÎÃÉÌÉÁÔÉÏÎȱ ÏÎÌÙ ÂÅÇÉÎÓ ×ÉÔÈ ÔÈÅ ÒÅÃÏÇÎÉÔÉÏÎ ÏÆ ÔÈÅ ÎÅÅÄ ÆÏÒ Á ÍÏÒÅ ÏÐÅÎ ÄÉÁÌÏÇÕÅȢ 4ÈÅ ÓÅÔÔÌÅÒ ÓÏÃÉÅÔÙȭÓ 
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tendency to set the terms of the exchange unilaterally, to impose its own set of culturally rooted assumptions on 
the interaction, in other words, to predetermine the validity of claims, entitlements and interests, merely takes a 
different shape at the treaty table than before the formal adjudicative bodies of the State. In order to lay the 
ground for both listening to and actually hearing what First Nations say, the settler society needs to understand 
the specific forms that the continuation of its hegemony take at the treaty table. This paper will focus on 
examples drawn from the treaty process underway in British Columbia.  
 
 
ROOM 1816 

 
Property Rights and Globalization 

 
Chair: Lulu Thomas-Hawthorne, College of Law, University of South Africa  
 
Berry F.C. Hsu , Faculty of Law, University of Hong Kong 
Gengzhao Chen, Faculty of Law, University of Hong Kong 
 

Protection of Property Rights in Post-WTO China  
#ÈÉÎÁȭÓ ÁÃÃÅÓÓÉÏÎ ÔÏ ÔÈÅ World Trade Organization (WTO) in 2001 demonstrates its transformation from a planned 
economy integrated into the global market system. One of its WTO commitments is to revise its laws and enact 
new ones to comply with the WTO Agreement. Its accession to WTO marks the beginning of a new era in its 
development of the rule of law. This serves as impetus both in accelerating domestic legal reform and providing a 
better legal infrastructure to honor its WTO commitments. The Universal Declaration of Human Rights (UN) 
ÐÒÏÖÉÄÅÓ ÔÈÁÔ ȰɍÅɎÖÅÒÙÏÎÅ ÈÁÓ ÔÈÅ ÒÉÇÈÔ ÔÏ Ï×Î ÐÒÏÐÅÒÔÙ ȣȢȢ ÁÎÄ ÎÏ ÏÎÅ ÓÈÁÌÌ ÂÅ ÁÒÂÉÔÒÁÒÉÌÙ ÄÅÐÒÉÖÅÄ ÏÆ ÈÉÓ 
ÐÒÏÐÅÒÔÙȢȱ #ÈÉÎÁ ÈÁÓ ÓÈÏ×Î ÉÔÓ ÅÆÆÏÒÔÓ ÉÎ ÁÄÏÐÔÉÎÇ ÔÈÅ ÂÅÓÔ ÉÎÔÅÒÎÁÔÉÏÎÁÌ ÐÒÁÃÔÉÃÅÓ ÂÙ ÉÔÓ ÃÏÎÓÔÉÔÕÔÉÏÎÁÌ 
amendment and legislative enactment ÔÏ ÐÒÏÔÅÃÔ ÐÒÏÐÅÒÔÙ ÒÉÇÈÔÓȢ %ÓÔÁÂÌÉÓÈÉÎÇ ȰÒÉÇÈÔÓ ÉÎ ÒÅÍȱ ÉÎ ÐÒÏÔÅÃÔÉÎÇ 
property rights as a prerequisite of the market economy enhances the credibility of its commitment to economic 
reform in its post-WTO era. Although systematic obstacles cannot be phased out overnight, post-WTO China has 
ÁÃÈÉÅÖÅÄ Á ÒÅÍÁÒËÁÂÌÅ ÐÒÏÇÒÅÓÓ ÉÎ ÐÒÏÔÅÃÔÉÎÇ ÐÒÏÐÅÒÔÙ ÒÉÇÈÔÓȢ  4ÈÉÓ ÐÁÐÅÒ ÁÄÄÒÅÓÓÅÓ ÈÏ× ÔÈÅ #ÈÉÎÁȭÓ 2ÅÁÌ 2ÉÇÈÔ 
,Á× ɉΤΡΡΩɊ ÉÍÐÌÅÍÅÎÔÓ #ÈÉÎÁȭÓ ÉÎÔÅÒÎÁÔÉÏÎÁÌ ÏÂÌÉÇÁÔÉÏÎÓ ÁÎÄ 74/ ÃÏÍÍÉÔÍÅÎÔÓ ÉÎ ÅÓÔÁÂÌÉÓÈÉÎÇ ÁÎ ÁÃÃÏÕÎÔÁÂÌÅ 
burÅÁÕÃÒÁÃÙ ÁÎÄ ÉÎ ÐÒÅÖÅÎÔÉÎÇ ÔÈÅ ÁÂÕÓÅ ÏÆ ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÐÏ×ÅÒȢ 4ÈÅ 2ÅÁÌ 2ÉÇÈÔ ,Á× ÄÅÍÏÎÓÔÒÁÔÅÓ #ÈÉÎÁȭÓ 
ÁÄÖÁÎÃÅÍÅÎÔ ÏÆ ÔÈÅ ÒÕÌÅ ÏÆ ÌÁ× ÔÏ ÐÒÏÔÅÃÔ ÐÒÏÐÅÒÔÙ ÒÉÇÈÔÓ ÉÎ ÅÎÓÕÒÉÎÇ ÍÁÒËÅÔ ÓÔÁÂÉÌÉÔÙ ÁÎÄ ÐÒÏÍÏÔÉÎÇ ÉÎÖÅÓÔÏÒÓȭ 
confidence. 
 
Honor Brabazon, Department of Politics and International Relations, University of Oxford 
 

The Export of Liberal Legality, Then and Now: Contemporary 'Private Property Rights' Discourse in Historical 
Context 

Attempts to export American liberalism to the global South are not new, but their form periodically changes.  
4ÏÄÁÙȟ ÔÈÅ ÄÉÓÃÏÕÒÓÅ ÏÆ ȬÇÏÏÄ ÇÏÖÅÒÎÁÎÃÅȭȟ ȬÒÕÌÅ ÏÆ ÌÁ×ȭȟ ÁÎÄ ȬÐÒÉÖÁÔÅ ÐÒÏÐÅÒÔÙ ÒÉÇÈÔÓȭ ÓÐÅÃÉÆÉÃÁÌÌÙ ÓÈÁÐÅÓ ÔÈÅ ÌÁÔÅÓÔ 
×ÁÖÅ ÏÆ ȬÓÏÌÕÔÉÏÎÓȭ ÐÒÅÓÅÎÔÅÄ ÂÙ ÁÉÄ ÁÎÄ ÄÅÖÅÌÏÐÍÅÎÔ ÁÇÅÎÃÉÅÓ ÉÎ ×ÈÁÔ ÈÁÓ ÂÅÅÎ ÎÏÔÅÄ ÁÓ Á ÒÅÎÅ×ÅÄ ÉÎÔÅÒÅÓt in 
liberal legal reform entering the 21st century.  While this trend has not been received uncritically, critiques from a 
historical political-economy approach to legal studies remain rare.   
In order to better understand the implications of contemporary discussions of the export of liberal legality, this 
paper will look to the role played by discussions around property historically in the context of ongoing unequal or 
ȬÉÍÐÅÒÉÁÌȭ ÇÌÏÂÁÌ ÒÅÌÁÔÉÏÎÓȢ  4ÈÅ ÐÁÐÅÒ ×ÉÌÌ ÅØÐÌÏÒÅ ÔÈÅ ÈÉÓÔÏÒÉÃÁÌ ÁÎÄ ÔÈÅÏÒÅÔÉÃÁÌ ÉÎÔerconnectedness between the 
liberal conception of property and the Anglo-liberal imperial project in an effort to appreciate similarities and 
differences between the role of property in past and present imperialisms.   
To do this, it will draw out key elements of the literature on property including (1) the theoretical foundations of 
the liberal conception of property, (2) its historical relationship to capitalism, to 19th-century imperialism, and to 
the 20th-century development project, and (3) how it has interacted with indigenous conceptions of property (and 
society) in past and present colonial encounters.  Specific examples will focus the survey, and patterns of interest 
will be highlighted. 
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Teresa Scassa, Faculty of Law, University of Ottawa 
 

Own Canada:  The ownership of public symbols and public space 
Globalization has sometimes been accused of advancing the trend towards the commercialization and 
ÃÏÍÍÏÄÉÔÉÚÁÔÉÏÎ ÏÆ ÖÉÒÔÕÁÌÌÙ ÅÖÅÒÙÔÈÉÎÇȢ %ÖÅÎ ÎÁÔÉÏÎÓ ÁÎÄ ÇÏÖÅÒÎÍÅÎÔÓ ÈÁÖÅ ÆÅÌÔ ÔÈÅ ÎÅÅÄ ÔÏ ȰÂÒÁÎÄȱ Ôhemselves 
in order to position themselves in the competition for tourist dollars, skilled workers, foreign students, and trade.  
The desire to brand, market and self promote leads to increased efforts to own and control public symbols and 
iconic public space. Private corporations also seek to profit from iconic symbols, including cultural images and 
landscape, and they may act either in conflict or in concert with government. This paper explores the competing 
claims of ownership over what have typically been considered the common property of culture and society: public 
symbols and cultural icons.  Examples considered will include the clash between Canadian municipalities and the 
2ÏÙÁÌ #ÁÎÁÄÉÁÎ -ÉÎÔ ÏÖÅÒ ÔÈÅ ÒÉÇÈÔÓ ÔÏ ÕÓÅ ÔÈÅ ÉÍÁÇÅ ÏÆ ÔÈÅ ÐÅÎÎÙ ÉÎ ÔÈÅ Ȱ/ÎÅ #ÅÎÔ .Ï×ȱ ÃÁÍÐÁÉÇÎȟ ÔÈÅ ÄÉÓÐÕÔÅ 
over the right to use the name or image of the iconic Bluenose II, the right to control references to the Vancouver 
2010 Olympics, and claims to rights in city skylines and urban landscapes.    
 
 
ROOM 1111a 

 
Law and Narratives 

 
Chair: Richard Weisman, Division of Social Science, York University 
 
Susan Doddȟ 5ÎÉÖÅÒÓÉÔÙ ÏÆ +ÉÎÇȭÓ #ÏÌÌÅÇÅ  
 

Legitimation and narration: The Report of the Royal Commission on the Ocean Ranger Marine Disaster. 
The oil rig, Ocean Ranger, sank off the coast of Newfoundland in 1982, killing all 84 men on board. Rig operator, 
Ocean Drilling and Exploration Company had failed to train the crew, and so the men did not know how to 
respond to operational anomalies, nor how to work the safety equipment. The 84 men either drowned without 
safety suits to buy them time in the February North Atlantic, or they were crushed while trying to launch 
inadequate lifeboats. The CBC reported that in the two weeks leading up to the disaster, the provincial 
government had been ȰÓÃÒÁÍÂÌÉÎÇȱ ÔÏ ÇÅÔ ÏÆÆÓÈÏÒÅ ÏÃÃÕÐÁÔÉÏÎÁÌ ÈÅÁÌÔÈ ÁÎÄ ÓÁÆÅÔÙ ÌÅÇÉÓÌÁÔÉÏÎ ÉÎ ÐÌÁÃÅȢ -ÏÒÅ ÔÈÁÎ 
ΤΧ ÙÅÁÒÓ ÌÁÔÅÒȟ ×ÉÔÈ Á ȰÎÅ×ȱ  ÆÉÎÁÎÃÉÁÌ ÁÎÄ ÅÎÅÒÇÙ ÃÒÉÓÉÓ ÏÎ ÏÕÒ ÈÁÎÄÓȟ .Å×ÆÏÕÎÄÌÁÎÄ ÓÅÅÓ ÉÔÓÅÌÆ ÁÓ Á Ȱ×ÏÒÌÄ 
ÌÅÁÄÅÒȱ ÉÎ ÏÃÃÕÐÁÔÉÏÎÁÌ ÈÅÁÌÔÈ ÁÎÄ ÓÁÆÅÔÙȟ ÁÎÄ ÏÉÌ ÒÉÇ evacuation in particular.  
Remembering the Ocean Ranger as an example of government reform following a regulatory failure is now part 
ÏÆ .Å×ÆÏÕÎÄÌÁÎÄ ÁÎÄ #ÁÎÁÄÁȭÓ ÉÄÅÎÔÉÔÙȡ ÒÅÇÕÌÁÔÏÒÙ ÒÅÓÐÏÎÓÅ ÔÏ ÔÈÅ /ÃÅÁÎ 2ÁÎÇÅÒ ÄÉÓÁÓÔÅÒ ÓÈÏ×Ó ÔÈÁÔ 
governments and industry reform once they learn from a tragedy. A key process in defining this memory was the 
Royal Commission Inquiry, chaired by Justice Alex Hickman.  
Drawing on interviews and analysis of select media coverage, this paper considers the vexed question of the legal 
role of Royal Commission Inquiries in light of the profound extra-legal influence of the proceedings and final 
Report. 
 
Karen Crawley, Faculty of Law, McGill University 
Shauna Van Praagh, Faculty of Law, McGill University 

 
Academic Concerns: Cooper, Canadian Common Law, and the Art of Conversation 

Common law ɀ in its form and development and acknowledged participants ɀ might be said to be one of the most 
sophisticated conversations that exists.  To understand, work with, and critique common law, we must appreciate 
the interaction of speakers and listeners at the same time that we trace substantive principles and approaches.  
This image or metaphor of conversation for thinking about common law ɀ and in particular the common law of 
obligations (tort, contract, fiduciary obligation) ɀ invites us to articulate the contours of the conversation and the 
ways in which its participants behave responsibly within its parameters.  This paper places the so-ÃÁÌÌÅÄ Ȱ#ÏÏÐÅÒ-
!ÎÎÓȱ ÒÕÌÅ ÉÎ ÔÈÅ ÔÏÒÔ ÏÆ ÎÅÇÌÉÇÅÎÃÅ ×ÉÔÈÉÎ ÔÈe common law conversation in which it was developed and 
articulated, and argues that the Supreme Court of Canada failed to appreciate the very nature and form of 
ÃÏÍÍÏÎ ÌÁ× ÉÎ ÆÏÒÍÕÌÁÔÉÎÇ ÔÈÅ ÒÕÌÅȢ  )Ô ÄÉÄÎȭÔ ÕÎÄÅÒÓÔÁÎÄ ÈÏ× ÔÏ ÐÁÒÔÉÃÉÐÁÔÅ ÉÎ ÔÈÅ ÃÏÎÖÅÒÓÁÔÉon, nor why it was 
ÃÒÕÃÉÁÌ ÔÏ ÄÏ ÉÎ Á ÒÅÓÐÏÎÓÉÂÌÅ ×ÁÙȢ  )Î ÌÁÂÅÌÉÎÇ ȰÁÃÁÄÅÍÉÃȱ ÔÈÅ ÃÏÎÃÅÒÎÓ ÖÏÉÃÅÄ ÏÖÅÒ ÓÈÁÐÉÎÇ ÔÈÅ ÐÒÉÎÃÉÐÌÅÓ ÏÆ ÔÈÅ 
tort of negligence in Anglo-Canadian common law, the Supreme Court of Canada seems to have disparaged the 
central characteristic of the common law: its linking of past to future through imperfect yet evocative analogical 
reasoning.  Why does this matter?  Because jurists interested in placing law within context and its traditions in 
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relation to societal shape and influence, can learn much by examining the very words and attitudes embedded in 
the primary vehicles through which those traditions are sustained and modified. 
 
Freya Kodar, Faculty of Law, University of Victoria 
 

Conceptions of the Poor in Canadian Consumer Bankruptcy and Income Assistance Law and Regulation 
! ÖÁÒÉÅÔÙ ÏÆ ÕÎÄÅÒÓÔÁÎÄÉÎÇÓ ÏÆ ȰÄÅÓÅÒÖÉÎÇȱ ÁÎÄ ȰÕÎÄÅÓÅÒÖÉÎÇȱ ÐÏÏÒ ÉÎÆÕÓÅ ÂÏÔÈ ÃÏÎÓÕÍÅÒ ÂÁÎËÒÕÐÔÃÙ ÁÎÄ 
income assistance law and regulation. This project aims to compare and contrast these understandings through 
an institutional ethnography of the Canadian consumer bankruptcy process, and the British Columbia income 
assistance application and appeal process.   
 
 

11.00-12.30 pm 
 
ROOM 1006 

 
Honouring Social JusticeɂHonouring Dianne Martin 

(continued) 
 
Chair: Margaret E. Beare, Osgoode Hall Law School, York University 
 
Philip C. Stenning, School of Sociology and Criminology, Keele University  
 

Brief Encounters; A Tale of two Commissioners 
/ÎÅ ÏÆ $ÉÁÎÎÅȭÓ ÌÁÓÔ ÁÃÁÄÅÍÉÃ ÐÒÏÊÅÃÔÓ ×ÁÓ ÔÏ ÈÅÌÐ ÏÒÇÁÎÉÚÅ Á ÓÙÍÐÏÓÉÕÍ ÁÎÄ ÃÏÎÔÒÉbute a chapter to a book 
devoted to the question of police-government relations and the debates concerning police independence and 
police accountability. In this essay, I examine the relationship between two former Canadian police commissioners 
and their respective governments. In doing so, I seek to get beyond broad generalisations about such 
relationships, and examine more closely some of the details of them. The data on which this analysis is based 
consist of the transcripts of hearings of two very recent commissions of inquiry in Canada (the Ipperwash Inquiry 
and the Arar Commission), and of the public hearings of the House of Commons Standing Committee on Public 
safety and National Security in September and December 2006. 
 
Ken Jull, Baker & McKenzie International, University of Toronto, and Osgoode Hall Law School 

 
Corporate Criminal Liability: Outside the penalty Box 

Dianne would constantly tell me, in a nice way, that my lectures lacked a wider perspective outside of traditional 
legal parameters. It is ÍÙ ÈÏÐÅ ÉÎ ÔÈÉÓ ÐÁÐÅÒ ÔÏ ÒÅÓÐÅÃÔ $ÉÁÎÎÅȭÓ ÍÅÍÏÒÙ ÂÙ ÁÎÁÌÙÚÉÎÇ ÃÏÒÐÏÒÁÔÅ ÃÒÉÍÉÎÁÌ ÌÉÁÂÉÌÉÔÙ 
from a political perspective. I wish to advance the thesis that a robust enforcement of corporate criminal liability 
can be supported by both left and right theorists.  My hope is that Dianne would have viewed this approach as 
both broad and balanced.   

 
 
ROOM 1318 

 
Plural policing perspectives ɀ perspectives plurielles du policing 

 
Chair: Jennifer M. Kilty, Department of Criminology & the Social Sciences of Health , University of Ottawa 
 
Laura Aubert, Centre International de Criminologie Comparée, Université de Montréal 
Mylène Jaccoud, Centre International de Criminologie Comparée, Université de Montréal 
 

Genèse et développement des polices autochtones au Canada : suÒ ÌÁ ÖÏÉÅ ÄÅ ÌȭÁÕÔÏÄïÔÅÒÍÉÎÁÔÉÏÎ ? 
$îÓ ÌÅÓ ÁÎÎïÅÓ ΣΫΨΡȟ ÌȭÉÄïÅ ÄÅ ÐÒÏÍÏÕÖÏÉÒ ÕÎÅ ÐÏÌÉÃÅ ÁÕÔÏÃÈÔÏÎÅ ÅÓÔ ÁÐÐÁÒÕÅ ÃÏÍÍÅ ÕÎÅ ÓÏÌÕÔÉÏÎ ÁÕØ ÐÒÏÂÌîÍÅÓ 
ÄÅ ÍÁÉÎÔÉÅÎ ÄÅ ÌȭÏÒÄÒÅ ÄÁÎÓ ÌÅÓ ÃÏÍÍÕÎÁÕÔïÓ ÁÕÔÏÃÈÔÏÎÅÓ ÃÁÎÁÄÉÅÎÎÅÓ ÅÔ ÃÏÍÍÅ ÕÎ ÍÏÙÅÎ ÄÅ ÃÏÎÔÒÅÒ ÌÁ ÐÅÒÔÅ 
de légitimité manifeste du système de justice pénale étatique dans leurs rangs. Si la mise en place et le 
ÄïÖÅÌÏÐÐÅÍÅÎÔ ÄÅ ÃÅÔÔÅ ÐÏÌÉÃÅ ÁÕÔÏÃÈÔÏÎÅ ÔïÍÏÉÇÎÅ ÄÅ ÌÁ ÐÒïÏÃÃÕÐÁÔÉÏÎ ÄÅÓ ÐÏÕÖÏÉÒÓ ÐÕÂÌÉÃÓ Û ÌȭïÇÁÒÄ ÄÅ ÌÁ 
surreprésentation pénale et carcérale des Autochtones, elle rend compte dans le même temps de la volonté des 
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ÃÏÍÍÕÎÁÕÔïÓ ÁÕÔÏÃÈÔÏÎÅÓ ÄÅ ÆÁÉÒÅ ÖÁÌÏÉÒ ÌÅÕÒ ÄÒÏÉÔ Û ÌÁ ÄÉÆÆïÒÅÎÃÅ ÅÔ Û ÌȭÁÕÔÏ-gouvernance tant sur le plan de la 
ÇÏÕÖÅÒÎÁÎÃÅ ÐÏÌÉÔÉÑÕÅ ÑÕÅ ÓÕÒ ÌÅÓ ÑÕÅÓÔÉÏÎÓ ÒÅÌÁÔÉÖÅÓ Û ÌÁ ÇÅÓÔÉÏÎ ÄÅ ÌȭÏÒÄÒÅȢ ! ÐÁÒÔÉÒ ÄȭÕÎÅ ÁÎÁÌÙÓÅ ÄÏÃÕÍÅÎÔÁÉÒÅȟ 
ÃÅÔÔÅ ÃÏÍÍÕÎÉÃÁÔÉÏÎ ÖÁ ÓȭÁÔÔÁÃÈÅÒ Û ÒÅÔÒÁÃÅÒ ÌÅÓ ÅÎÊÅÕØ ÓÏÃÉÏÈÉÓÔÏÒÉÑÕÅÓ ÁÙÁÎÔ ÃÏÎÄÕÉÔ Û ÌȭïÌÁÂÏÒÁÔÉÏÎ ÅÔ Û ÌÁ ÍÉÓÅ 
ÅÎ ÐÌÁÃÅ ÄȭÕÎÅ ÐÏÌÉÃÅ ÁÕÔÏÃÈÔÏÎÅ ÁÕ #ÁÎÁÄÁ ÅÔ ÁÕ 1ÕïÂÅÃȢ ,ȭÏÂÊÅÃÔÉÆ ÓÅÒÁ ÄÅ ÍÏÎÔÒÅÒ ÌÁ ÄÉÖÅÒÓÉÔï ÄÅÓ ÒĖÌÅÓ et des 
ÆÏÎÃÔÉÏÎÓ ÁÓÓÉÇÎïÓ Û ÃÅÔÔÅ ÐÏÌÉÃÅ ÓÏÕÓ ÌȭÅÆÆÅÔ ÃÏÎÊÕÇÕï ÄȭÕÎÅ ÐÌÕÒÁÌÉÔï ÄÅ ÆÁÃÔÅÕÒÓ ÅÔ ÄÅ ÐÅÒÓÐÅÃÔÉÖÅÓ ɉÁÕÔÏÃÈÔÏÎÅÓȟ 
ÎÏÎ ÁÕÔÏÃÈÔÏÎÅÓȟ ÐÏÌÉÔÉÑÕÅȟ ÐÒÁÔÉÃÉÅÎÓɊȢ %Î ÅÆÆÅÔȟ ÌȭÁÎÁÌÙÓÅ ÄÅÓ ÄÉÓÃÏÕÒÓ ÁÍîÎÅ Û ÉÄÅÎÔÉÆÉÅÒ ÌÁ ÃÏÅØÉÓÔÅÎÃÅ ÄÅ ÄÉÖÅÒÓ 
modèles et foÒÍÅÓ ÄȭÏÒÇÁÎÉÓÁÔÉÏÎ ÄÅ ÃÅÓ ÓÅÒÖÉÃÅÓ ÐÏÌÉÃÉÅÒÓ ÁÕÔÏÃÈÔÏÎÅÓȟ ÐÒïÓÅÎÔÁÎÔ ÄÅÓ ÄÉÆÆïÒÅÎÃÅÓ ÅÎ ÔÅÒÍÅÓ ÄÅ 
ÐÏÕÖÏÉÒ ÅÔ ÄÅ ÄïÐÅÎÄÁÎÃÅ Û ÌȭïÇÁÒÄ ÄÅ ÌȭOÔÁÔȢ ,Á ÑÕÅÓÔÉÏÎ ÑÕÉ ÓÅ ÐÏÓÅ ÁÕ ÂÏÕÔ ÄÕ ÃÏÍÐÔÅ ÅÓÔ : dans quelle mesure 
ces polices autochtones sont des polices autodéterminées ou constituent-elles une duplication des services 
policiers étatiques? 
 
Jennifer Wood, Department of Criminal Justice, Temple University 
 

Doing action research to improve nodal governance 
Those involved in developing nodal governance theory view the delivery of security and other public goods as 
ÂÅÉÎÇ ÁÃÃÏÍÐÌÉÓÈÅÄ ÔÈÒÏÕÇÈ ÔÈÅ ÐÒÁÃÔÉÃÅÓ ÏÆ ÖÁÒÉÏÕÓ ȬÎÏÄÅÓȭ ÏÒ ÅÎÔÉÔÉÅÓ characterized by ways of thinking about 
problems and influencing behaviours and environments. Methodologically, scholars (especially Benoît Dupont) 
have been developing mapping tools and using these to develop a clearer understanding of how nodes are 
distributed and related.  This presentation discusses a current research project on the governance of gangs in a 
New Jersey city which ÉÓ ÄÅÓÉÇÎÅÄ ÔÏ ÃÏÍÐÌÅÍÅÎÔ $ÕÐÏÎÔȭÓ ÍÅÔÈÏÄÏÌÏÇÙ ÁÎÄ ÁÄÖÁÎÃÅ ÁÎ ÁÃÔÉÏÎ ÒÅÓÅÁÒÃÈ 
approach to describing nodes, characterizing nodal interfaces and identifying opportunities for improvement in 
the governance system. Jennifer Wood will discuss the rationale of this project, highlight some experiences to 
date, and indicate ways forward for further developing this methodological approach. 
 
Benoit Dupont, Centre International de Criminologie Comparée, Université de Montréal 
 

Implementing pluralized security policies: some practical considerations 
A growing body of literature deals with the pluralisation of security auspices and providers. Clifford Shearing and 
colleagues have for example developed the concept of nodal governance to account for dispersed security 
technologies, knowledge and mentalities that can be harnessed in order to solve human security problems in 
disadvantaged or wealthy communities alike. In response, Loader and Walker have offered a detailed critique of 
nodal governance that has been encapsulatÅÄ ÉÎ ÔÈÅ ÔÅÒÍ ȰÁÎÃÈÏÒÅÄ ÐÌÕÒÁÌÉÓÍȱȟ ×ÈÅÒÅ ÔÈÅ ÓÔÁÔÅ ÒÅÍÁÉÎÓ ÔÈÅ 
central guarantor of security outcomes. These two strands have not, however, produced very detailed analysis of 
the policy consequences that would derive from the implementation of their innovative normative frameworks. 
With the notable exception of the Nexus Policing project conducted by Shearing and Wood with the Victoria 
Police in Australia, practical considerations of nodal governance or anchored pluralism remain very elusive. This 
paper will flesh out in greater detail what challenges and transformations the implementation of pluralized 
security policies will entail for governments and their agencies. I will consider in turn what types of mechanisms 
can be designed to facilitate the coordination of a large number of security providers; how the outcomes 
produced by the joint efforts of multiple organizations can be evaluated and finally, how can such complexity be 
held accountable in order to ensure that democratic values are strengthened rather than weakened by these 
plural arrangements.    
 
 
ROOM 702 
 

Critical perspectives on Indigenous-3ÅÔÔÌÅÒ Ȱ2ÅÃÏÎÃÉÌÉÁÔÉÏÎȱ 
(continued) 

 
Chair: Val Napoleon, Law and Native Studies, University of Alberta 
 
Bradley Bryan, Political Science, University of Victoria 
 

Forgotten Stories:  the Degradation and Transformation of Oral Histories into Courtroom Testimony 
This paper is a meditation on the sense of loss that accompanies the presentation of oral histories as evidence in 
settler courts.  Recent work on political liberalism attempts to find ways to bring divergent cultural practices 
under a single rubric.  This paper examines one of the limits of the cultural commensurability of modern liberal 
legality, arguing that western forms of evidentiary proof are not amenable to oral history (as testimony) given by 
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indigenous litigants.  Current anthropological research on oral history and indigenous culture shows that oral 
history is not simply a "record" or "chronology" of events, but is a particular cultural practice that draws its 
members into the fold ɀ and this is an event of its own.  Western forms of evidence, however, traditionally treat 
testimony as "reporting" or as "creating a record" of a prior set of events.  This paper suggests that the distance 
between these two conceptions of "event" and "record" is significant enough to warrant rethinking the place of 
traditional trial practices in the treatment of oral history.  It also suggests that the Western form of legality is 
grounded in an understanding of temporality that eschews any other way of thinking about events and their 
occurrence.  Further, thinking through the limits of court recordings of oral history presents a specific dilemma for 
seemingly liberal legal practice, since it would thus appear that the "translation" of oral history into written 
recorded history effects a transformation of oral history itself, one that may authorize its very disappearance. 
 
Alison DuBois, Law and Anthropology, University of Victoria 
 

Ȭ7Å !ÒÅ !ÌÌ 4ÒÅÁÔÙ 0ÅÏÐÌÅȭȡ 0ÒÁÉÒÉÅ Perspectives on the Indigenous-Settler Relationship 
Modern day treaty procedure is currently driven by bureaucratic processes smothering traditional Indigenous 
decision-ÍÁËÉÎÇ ÁÕÔÈÏÒÉÔÙȟ ÌÅÁÖÉÎÇ ÌÉÔÔÌÅ ÉÆ ÁÎÙ ÒÏÏÍ ÆÏÒ ȬÎÁÔÉÏÎ-to-ÎÁÔÉÏÎȭ ÎÅÇÏÔÉÁÔÉÏÎÓȢ 4ÈÉÓ paper offers a Prairie 
)ÎÄÉÁÎ ÐÅÒÓÐÅÃÔÉÖÅ ÏÎ ȬÔÒÅÁÔÙȭ ÓÔÁÒÔÉÎÇ ×ÉÔÈ ÔÈÅ ÐÒÅÍÉÓÅ ÔÈÁÔ ÃÕÒÒÅÎÔ )ÎÄÉÇÅÎÏÕÓ-Settler interaction is framed by a 
pre-existing treaty relationship, one that is founded upon Indigenous customs and traditions that give expression 
to treaty nationhood. Indigenous Nations in Canada have always been treaty nations, having entered into 
compacts and agreements with each other prior to Settler arrival. However, these traditional protocols rarely find 
their way into the written treaty recordȢ ) ÁÒÇÕÅ ÔÈÁÔ ÒÅÇÁÒÄÌÅÓÓ ÏÆ 3ÅÔÔÌÅÒ ÓÏÃÉÅÔÙȭÓ ÄÉÓÍÉÓÓÁÌ ÏÆ ÉÔÓ Ï×Î ÈÉÓÔÏÒÙ ÁÓ 
×ÅÌÌ ÁÓ ÔÈÁÔ ÏÆ ÔÈÅ ÏÒÉÇÉÎÁÌ ÐÏÓÓÅÓÓÏÒȭÓ ÏÆ 4ÕÒÔÌÅ )ÓÌÁÎÄȟ ÔÒÅÁÔÙ )ÎÄÉÇÅÎÏÕÓ ÎÁÔÉÏÎÓ ÉÎ ÔÈÅ ÐÒÁÉÒÉÅ ÐÒÏÖÉÎÃÅÓ ÃÏÎÔÉÎÕÅ 
to defend the philosophies and traditions that uphold treaty, thereby allowing the Settler to continue sharing the 
land. 
 
John Paul Ventrella, Socio-Legal Studies, York University 
 

Incorporating Aboriginal Justice: The Gladue Courts as a Site of Viable Legal Pluralism? 
Concern for the recognition and reparation of state injustices towards Indigenous Peoples has, in recent years, 
been at the forefront of much socio-legal thought.  Using legal pluralism as a method of analysis, this paper will 
ÅØÁÍÉÎÅ ÔÈÅ #ÁÎÁÄÉÁÎ ÓÔÁÔÅȭÓ ÒÅÃÏÇÎÉÔÉÏÎ ÁÎÄ ÒÅÐÁÒÁÔÉÏÎ ÃÌÁÉÍÓȢ  &ÏÃÕÓÉÎÇ specifically on s.718.2 (e) of the 
Criminal Code of Canada and the judicial expression granted this legislation by the Supreme Court of Canada in R 
v. Gladue, this paper seeks to examine the ways in which the legal rhetoric of s.718.2 (e) has been transformed 
into procedural reality for Aboriginal peoples.  In examining this process, this study juxtaposes the general 
efficacy of s.718.2 (e) for Aboriginal Peoples in the centralist judicial process against a distinct judicial forum 
established to provide justice for Aboriginal offenders in Toronto- the Gladue Courts.  By employing works from a 
diverse pool of pluralist scholarship I hope to create a harmonious and efficient correlation between strong legal 
pluralism ɀ which has typically been reserved for situations of regulation completely separate from the central 
state system ɀ with the Gladue Courts which are a legal institution materialized and operated under the central 
state apparatus.    In exploring these differences this study hopes to expose the Gladue Courts as a viable site of 
strong legal pluralism operating within the gambit of state law. 
 
 
ROOM 1816 
 
 

Legal Histories 
 

Chair: Melanie Methot, Department of Social Sciences, University of Alberta, Augustana Campus 
 
.ÉÃÏÌÅ /ȭ"ÙÒÎÅ, Faculty of Law, University of Victoria 

 
The Pursuit of Economic Democracy or the Expression of Internal Colonialism?  

!Î !ÎÁÌÙÓÉÓ ÏÆ 3ÁÓËÁÔÃÈÅ×ÁÎȭÓ .ÁÔÕÒÁÌ 2ÅÓÏÕÒÃÅÓ 0ÏÌÉÃÉÅÓ ÉÎ ÔÈÅ .ÏÒÔÈ ɉΧίΩΦ ÔÏ ΧίάΦɊȢ 
The terms of The British North America Act, 1930 (the Natural Resources Transfer Agreements) provided for the 
transfer of the administration and control of the natural resources of Saskatchewan, Alberta, and Manitoba from 
the federal government to respective provincial governments.  After the transfer, the federal government and the 
government of Saskatchewan implemented a series of cost-sharing programs designed to develop natural 
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resources industries such as fishing, forestry, and fur-trapping in order to sustain the aboriginal population, 
including Métis and non-status Indians, in the north.  The various programs (i.e. the Northern Saskatchewan 
Conservation Board, the Saskatchewan Fur Marketing Service, the Saskatchewan Fish Marketing Board) were 
based on models that had been successful in the southern regions of the province where the majority of the 
population was non-aboriginal.  However, for a number of reasons that I explore in the paper, these programs 
often did not meet with the same degree of success in the north.  This historical study offers insights into the 
efficacy of economic policies and regulatory regimes designed and implemented by non-aboriginal governments 
in order to improve the economic conditions of aboriginal peoples.   
 
Mary Stokes, Osgoode Hall Law School, York University 
     

The Rule of Men: Township Councils as Infant Tax Tribunals in Canada West/Ontario, 1850-1880 
One of the hallmarks of legal change in common law jurisdictions in the latter part of the nineteenth century was 
the movement to de-juridification, as administrative tribunals began to challenge courts as the default venue for 
adjudication. In Ontario, one of the first ventures in this process was the transfer of original jurisdiction in 
property tax appeals from appointed Justices of the Peace sitting in courts of quarter sessions to committees of 
municipal politicians.  
In 1849, the Baldwin/Lafontaine government purported to extend the principle of responsible government, lately 
won for the colony, to the level of municipal government.  Of all the powers which passed to the newly 
established rural corporations, the power to set and administer property taxes was arguably the most important, 
as rates on property paid for much of the infrastructure crucial to an agricultural economy. Among other changes, 
the Municipal Act stipulated that appeals of assessment of property for tax purposes would henceforth be to a 
ȬÃÏÕÒÔ ÏÆ ÒÅÖÉÓÉÏÎȟȭ ÃÏÍÐÏÓÅÄ ÏÆ ÅÌÅÃÔÅÄ ÍÅÍÂÅÒÓ ÏÆ ÃÏÕÎÃÉÌȢ   
Using reported cases and council minutes from three townships in the United Counties of Leeds and Grenville, I 
look at the degree of legalism and legality with which the members of these embryonic administrative tribunals 
conducted the assessment appeal process, how they balanced their competing roles as adjudicators and 
politicians, how they managed the often conflicting goals of tax collection and electoral politics, and how they 
navigated between the value of the rule of law and the claims of mercy. 
 
Jeffrey Monaghan, Department of Law, Carleton University 
 

Scouts, Outposts, Indians, and Mounties.  Correspondence fragments from the Frontier, 1886 
!Ó ÓÐÁÃÅÓ ÏÆ ÃÏÎÔÅÓÔÅÄ ÁÕÔÈÏÒÉÔÙȟ ÆÒÏÎÔÉÅÒ ÚÏÎÅÓ ÁÒÅ ȬÄÅÅÐȟ ÓÈÉÆÔÉÎÇȟ ÆÒÁÇÍÅÎÔÅÄȟ ÁÎÄ ÅÌÁÓÔÉÃ ÔÅÒÒÉÔÏÒÉÅÓȭ ɉ7ÅÉÚÍÁÎȟ 
2007).  In Canadian colonial narratives, the frontier has been portrayed as the outer ridge: a barrier zone between 
civilization and the savagery, barbarity, insecurity, danger, and irrationality of the Other. Frontiers are a space to 
be pacified, settler, controlled, expropriated. This paper examines North West Mounted Police (NWMP) 
correspondence discussing the establishment of patrols and outposts in the undomesticated frontier zones of the 
North West Territory. The interlocutors - from politically-minded comptroller in distant Ottawa, to the pragmatic 
Commissioner in Regina, and the equally pragmatic and entrepreneurial outpost captains in Fort Mcleod, Bulls 
Head Coulee, Wood Mountain, Maple Creek, Fort Walsh - express various anxieties, desires, and strategies that 
animate colonial expansion into the vast Western Canadian frontier. Moreover, they articulate the practical 
expanse of the rule of law.  
Examining this NWMP correspondence provides an account of expanding Canadian juridical-policing authority, 
while providing tangible evidence of Canadian hinterland imaginary that still informs law enforcement today. I 
explore how colonial epistemology mobilizes knowledge systems of maps, categories, military tactics, economic 
production, and control that separate representations of frontier space from the particular characteristics of that 
territory - rendering the vastness of the frontier into a matrix of secured pathways, outposts and remote 
networks of knowledge (and presumption) implanting itself through and on-top of the object-territory. The 
correspondence, dated from early 1886, is a pinhole view into a colonial world of compartments: a divided and 
manicheistic world animated through direct individual accounts that detail expanding applications of Frontier 
Justice. 
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ROOM 1111a 
 
 

Regulating Life and Death 
 

Chair: Emma Cunliffe, Faculty of Law, UBC 
 
Heather Conway, 3ÃÈÏÏÌ ÏÆ ,Á× ȟ 1ÕÅÅÎȭÓ 5ÎÉÖÅÒÓÉÔÙ "ÅÌÆÁÓÔ 
Lisa Glennonȟ 3ÃÈÏÏÌ ÏÆ ,Á× ȟ 1ÕÅÅÎȭÓ 5ÎÉÖÅÒÓÉÔÙ "ÅÌÆÁÓÔ  
 

Ȭ4Ï 'ÉÖÅ ÏÒ .ÏÔ ÔÏ 'ÉÖÅȩȭȡ "ÁÌÁÎÃÉÎÇ ÔÈÅ 3ÕÃÃÅÓÓÉÏÎ ,Á× )ÎÔÅÒÅÓÔÓ ÏÆ $ÅÐÅÎÄÁÎÔÓ ÉÎ  
"ÒÉÔÁÉÎ ÁÎÄ #ÁÎÁÄÁȱ 

Succession law affects all families, often at timeÓ ÏÆ ×ÈÁÔ ÈÁÓ ÂÅÅÎ ÄÅÓÃÒÉÂÅÄ ÁÓ ȰÆÉÎÁÎÃÉÁÌ ÁÎÄ ÅÍÏÔÉÏÎÁÌ 
ÖÕÌÎÅÒÁÂÉÌÉÔÙȱ ÁÎÄ ÔÈÉÓ ÉÓ ÅÓÐÅÃÉÁÌÌÙ ÔÒÕÅ ÏÆ ÅÌÄÅÒÌÙ ÐÅÏÐÌÅ ÁÎÄ ÔÈÅÉÒ ÃÌÏÓÅÓÔ ÒÅÌÁÔÉÏÎÓȢ 7ÉÔÈÉÎ ÔÈÅ ÃÏÍÍÏÎ ÌÁ× 
ÔÒÁÄÉÔÉÏÎȟ ÔÈÅ ÁÂÉÌÉÔÙ ÔÏ ÄÅÃÉÄÅ ÔÈÅ ÐÏÓÔÈÕÍÏÕÓ ÆÁÔÅ ÏÆ ÏÎÅȭÓ ×ÅÁÌÔÈ ÂÙ ÍÁËÉÎÇ Á ×ÉÌÌ És often regarded as a human 
and personal right. However, this notion of testamentary freedom has been modified by discretionary family 
ÐÒÏÖÉÓÉÏÎ ÁÎÄ ÄÅÐÅÎÄÁÎÔȭÓ ÒÅÌÉÅÆ ÓÙÓÔÅÍÓ ÉÎ "ÒÉÔÁÉÎ ÁÎÄ #ÁÎÁÄÁ ÒÅÓÐÅÃÔÉÖÅÌÙȟ ÂÏÔÈ ÏÆ ×ÈÉÃÈ ÁÌÌÏ× ÃÅÒÔÁÉÎ ÆÁÍÉÌÙ 
members tÏ ÃÌÁÉÍ Á ÐÏÒÔÉÏÎ ÏÆ ÔÈÅ ÄÅÃÅÁÓÅÄȭÓ ÅÓÔÁÔÅȢ )Î "ÒÉÔÁÉÎ ÁÎÄ #ÁÎÁÄÁȟ ÔÈÅÒÅ ÉÓ ÎÏ ÌÅÇÁÌ ÏÂÌÉÇÁÔÉÏÎ ÏÆ ÓÕÐÐÏÒÔ 
and shelter for older family members. Instead, such obligations are often assumed by (adult) children on the basis 
of moral responsibility - with the understanding of a reciprocal entitlement to inherit on the death of their parent. 
However, this is not an automatic right of inheritance.  
4ÈÉÓ ÐÁÐÅÒ ×ÉÌÌ ÃÏÎÓÉÄÅÒ ÔÈÅ ÅØÔÅÎÔ ÔÏ ×ÈÉÃÈ ÆÁÍÉÌÙ ÐÒÏÖÉÓÉÏÎ ÁÎÄ ÄÅÐÅÎÄÁÎÔȭÓ ÒÅÌÉÅÆ ÆÕÌÆÉÌÓ ÔÈÅÓÅ ÏÂÌÉÇÁÔÉÏÎÓȟ ÁÎÄ 
attempts to strike a balance between testamentary freedom and the interests of those claiming from the 
ÄÅÃÅÁÓÅÄȭÓ ÅÓÔÁÔÅ ÉÎ ÔÈÅ ÐÁÒÅÎÔ-child context. It will explore the factors taken into account by judges, and in 
particular whether a purely needs-based approach is adopted when assessing an application under this legislation 
or whether, as suggested in recent Canadian jurisprudence (Cummings v Cummings (2004)), moral and ethical 
considerations play a part when balancing the interests of all those claiming ÆÒÏÍ ÔÈÅ ÄÅÃÅÁÓÅÄȭÓ ÅÓÔÁÔÅȢ  
 
Vanessa Gruben, Faculty of Law, University of Ottawa 
Angela Cameron, Faculty of Law, University of Ottawa 
 

Gamete donor anonymity in Canada: report from a national symposium 
In March of 2009 we held a symposium on gamete donor anonymity in Canada. This presentation summarizes the 
critical points from that symposium, and provides our initial analysis and conclusions on donor anonymity in 
Canada. 
The symposium explored the question of donor anonymity in the context of assisted human reproduction 
procedures [AHR procedures] in Canada.1 Whether donors of reproductive material should be allowed to remain 
anonymous is a question that impacts a growing number of Canadian families. AHR procedures are of increasing 
importance to the creation of heterosexual, same sex and single parent families. This symposium offered legal 
scholars, physicians, and individuals conceived using these technologies an opportunity to debate the issues 
arising from this contentious question.  
The question of donor anonymity in the context of AHR procedures has been hotly debated in Canada. Whether 
donors of reproductive material should be allowed to remain anonymous was discussed and debated extensively 
at the time of the Royal Commission on New Reproductive Technologies and during the subsequent drafting of 
the Assisted Human Reproduction Act. Once again this question is at the forefront of public debate as a result of 
the constitutional challenge brought by Olivia Pratten against the Attorney General of British Columbia and the 
College of Physicians and Surgeons of British Columbia.2  
This litigation formed an excellent catalyst for discussing the question of donor anonymity in the context of 
assisted human reproduction. Although the litigation arises in British Columbia, the resolution of this case will 
almost certainly have a national impact. This litigation will likely prompt renewed debate of these at the federal 
level in the context of a future parliamentary review of the Assisted Human Reproduction Act. 
 
 
 

                                                 
1 Assisted human reproduction procedures include artificial insemination, in vitro fertilization, intracytoplasmic sperm injection, 
among others. 
2 :ÏÓÉÁ "ÉÅÌÓËÉȟ Ȱ3ÐÅÒÍ 3ÈÏÒÔÁÇÅ 0ÏÓÓÉÂÌÅ !ÆÔÅÒ ,ÁÎÄÍÁÒË $ÅÃÉÓÉÏÎȱ 'ÌÏÂÅ ÁÎÄ -ÁÉÌȟ ΣΥȾΣΣȾΡΪȟ ÐȢ ,ΧȠ -ÁÒÇÁÒÅÔ 7ÅÎÔÅȟ Ȱ$Ï 9ÏÕ 
+ÎÏ× 7ÈÏ -Ù $ÁÄÄÙ )Óȩȱ 'ÌÏÂÅ ÁÎÄ -ÁÉÌȟ ΡΣȾΣΣȾΡΪ ÐȢ !ΤΥȢ 
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John Stannardȟ 3ÃÈÏÏÌ ÏÆ ,Á×ȟ 1ÕÅÅÎȭÓ 5ÎÉÖÅÒÓÉÔÙ "ÅÌÆÁÓÔ 
Heather Conwayȟ 3ÃÈÏÏÌ ÏÆ ,Á×ȟ 1ÕÅÅÎȭÓ 5ÎÉÖÅÒÓÉÔÙ "ÅÌÆÁÓÔ 
 

 Ȱ4ÈÅ (ÏÎÏÕÒÓ ÏÆ (ÁÄÅÓȡ $ÅÁÔÈȟ %ÍÏÔÉÏÎ ÁÎÄ ÔÈÅ ,Á× ÏÆ "ÕÒÉÁÌ $ÉÓÐÕÔÅÓȱ 
Death and burial are compelling and emotive subjects which arouse strong feelings. This is reflected both in 
literature and in popular discourse. However, the extent to which it is reflected in the practice of the courts is a 
different matter.  This paper focuses on the legal resolution of burial disputes.  In such cases families may argue 
ÏÖÅÒ ÔÈÅ ÆÁÔÅ ÏÆ Á ÌÏÖÅÄ ÏÎÅȭÓ ÒÅÍÁÉÎÓȟ ÁÎÄ ÄÅÁÔÈȟ ÒÁÔÈÅÒ ÔÈÁÎ ÕÎÉÔÉÎÇ Á ÆÁÍÉÌÙȟ ÓÅÒÖÅÓ ÔÏ ÆÒÁÃÔÕÒÅ ÒÅÌÁÔÉÏÎÓÈÉÐÓȢ )Î 
such disputes, the deceased is often dehumanised as judges seek to resolve the issues based on a rigid legal 
framework which ignores the wishes of the individual as well as the intense emotional and familial sentiments 
which are central to such conflicts. Such judgments are dispassionate and frequently suffused with a discourse of 
revulsion, with courts admonishing all the parties concerned. This paper highlights the conflict of law and emotion 
which is central to this area of law, and considers the extent to which the law should take account of the 
emotions surrounding death in cases of this sort. 
 
 

2.00-3.30 pm 
 
ROOM 1006 

 
Roundtable: In the Wake of Labaye: Community Standards vs. Harm ɀ Progress or Futility? 

 
Chair: Lise Gotell, 7ÏÍÅÎȭÓ 3ÔÕÄÉÅÓȟ University of Alberta  
 
Kirsten Kramer, Sociology, University of Winnipeg  
Kelly Gorkoff, Criminal Justice, University of Winnipeg 
Richard Jochelson, Criminal Justice, University of Winnipeg 
 
In R. v. Labaye (2005), the Supreme Court of Canada finally retired the community standards of tolerance test of 
obscenity and indecency. While the former community standards of tolerance test had a long and laboured 
ÈÉÓÔÏÒÙȟ ÉÔÓ ÍÏÄÅÒÎ ÉÔÅÒÁÔÉÏÎȟ ÍÅÌÄÅÄ ÔÈÅ ÄÅÔÅÒÍÉÎÁÔÉÏÎ ÏÆ ȰÔÏÌÅÒÁÎÃÅȱ ×ÉÔÈ ȰÕÎÄÕÅ ÅØÐÌÏÉÔÁÔÉÏÎ ÏÆ ÓÅØȱ ɉÏÒ 
ȰÈÁÒÍȱɊȢ 4ÈÉÓ ÌÁÔÅÒ ÔÅÓÔ ×ÁÓ ÆÁÍÏÕÓÌÙ ÃÏÎÓÔÉÔÕÔÅÄ ÉÎ R. v. Butler (1992) - the test was an objective assessment of 
the tolerance of Canadians (i.e. whether the average Canadian would tolerate other Canadians being exposed to 
the impugned materials). In Labaye, the majority considered this Butler construction and reconstituted and further 
clarified the community standards of tolerance test as a harm test for obscenity and indecency. The majority 
called for more stringent causality between exposure to the impugned activities or speech and harm, thereby 
reframing the new test for obscenity and indecency in the Criminal Code. 
 
In the wake of Labaye, few academic explorations of the reconstituted state of obscenity and indecency 
regulation in Canada have ensued.  In this panel we endeavour to galvanize this discussion. This panel will 
undertake a critical examination of the socio-political and historical regulation of obscenity and indecency in light 
of the Labaye decision. Questions for consideration include:  has the retirement of the community standards of 
tolerance test mandated alteration or modification of a critical approach towards legal regulation of obscenity 
and indecency in Canada? Has the Supreme Court decision resulted in any discursive shifts in ensuing lower court 
decisions? Has the socio-political or socio-economic landscape of obscenity or indecency regulation shifted in 
Canada in response to the decision? Has the Supreme Court of Canada simply reconstituted power relations by 
virtue of its new harm-based approach, in effect disciplining the periphery? This panel marks the beginning of a 
critical discourse in re-understanding the regulation of obscenity and indecency in Canada. The panel seeks to 
elucidate whether the regulatory landscape has changed, and if so whether the socio-political context has been 
significantly altered as a result of the Labaye decision. 
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ROOM 1318 
 

Public Criminologies 
 
)Î ÒÅÓÐÏÎÓÅ ÔÏ ÔÈÅ ÄÉÓÃÉÐÌÉÎÅȭÓ ÐÅÒÃÅÉÖÅÄ ÉÎÁÂÉÌÉÔÙ ÔÏ ÉÎÆÌÕÅÎÃÅ ÐÕÂÌÉÃ ÐÏÌÉÃÙ ÁÎÄ ÏÐÉÎÉÏÎ ÏÎ ÉÓÓÕÅÓ ÏÆ ȬÃÒÉÍÅȭ ÁÎÄ 
punishment, the May 2007 special issue of Theoretical Criminology examined the question of what ought to be the 
role of critical criminologists as public intellectuals.  The papers presented in this panel critically examine and 
explore the arguments for and practices of public criminology including newsmaking, community education 
initiatives, and governmental policy work.   
 
Chair: Dawn Moore, Department of Law, Carleton University 
    
Justin Piché, Department of Sociology and Anthropology, Carleton University  
 

Against Public Criminology 
This paper outlines and critically examines the stakeholders (for whom?), the objectives (for what?) and the 
mediums of communication (how?) of public criminology outlined by its proponents.  Drawing on abolitionist 
theory and praxis, public criminologies are criticized for limiting the participation of publics to that of audiences of 
sÃÈÏÌÁÒÌÙ ×ÏÒËȟ ÆÏÒ ÐÕÒÓÕÉÎÇ Á ȬÒÅÆÏÒÍȭ ÁÇÅÎÄÁ ÕÓÉÎÇ ÌÁÎÇÕÁÇÅ ×ÈÉÃÈ ÒÅÉÆÉÅÓ ÅØÉÓÔÉÎÇ ÃÏÎÓÔÒÕÃÔÉÏÎÓ ÏÆ ȬÃÒÉÍÅȭ ÁÎÄ 
ȬÊÕÓÔÉÃÅȭȟ ÁÎÄ ÆÏÒ ÓÅÅËÉÎÇ ÒÅÃÏÇÎÉÔÉÏÎ ÏÕÔÓÉÄÅ ÁÃÁÄÅÍÉÁ ÆÏÒ ÔÈÅ ÐÕÒÐÏÓÅÓ ÏÆ ÐÅÒÐÅÔÕÁÔÉÎÇ ÔÈÅ ÄÉÓÃÉÐÌÉÎÅ ÏÆ 
criminology.  It is argued that penal abolitionism, which works with othered publics to address their material 
concerns through scholarly research that makes visible the harms of penal processes and informs on-going 
political action, is better equipped to foster social change. Drawing on past campaigns aimed at reducing our 
reliance on confinement as a response to conflict, the paper concludes with a discussion of the relevance of penal 
abolitionism today as an approach to scholarship and public engagement. 
 
Mike Larsen, Department of Sociology, York University  
 

Researcher-as-Muckraker: Newsmaking Criminology in Opposition to the National Security State 
The expansion of contemporary coercive and carceral mechanisms is, in large part, driven by the commodification 
ÏÆ ȬÓÅÃÕÒÉÔÙȭ ÁÓ ÔÈÅ ÆÅÔÉÓÈ ÏÆ ÏÕÒ ÔÉÍÅÓ ɉ.ÅÏÃÌÅÏÕÓȟ ΤΡΡΪɊȢ 4ÈÅ ȬÓÅÃÕÒÉÔÙ ÔÕÒÎȭ ÈÁÓ ÂÅÅÎ ÒÅÃÏÇÎÉÚÅÄ ÂÙ Á ÇÒÏ×ÉÎÇ 
number of criminologists, leading to discussions of how the discipline (broadly conceived) can and should adapt 
ÔÏ ÔÈÅ ÅÍÅÒÇÅÎÃÅ ÏÆ Á ȬÐÒÅ-ÃÒÉÍÅȭ ÓÏÃÉÅÔÙ ɉ:ÅÄÎÅÒȟ ΤΡΡΨɊȢ 4Èis poses particular challenges for efforts at 
progressive newsmaking criminology, which must balance specific efforts to shape debate with an awareness of 
ÔÈÅ ÐÏ×ÅÒ ÏÆ ÔÈÅ ȬÎÁÔÉÏÎÁÌ ÓÅÃÕÒÉÔÙ ÔÒÕÍÐ ÃÁÒÄȭ ÁÎÄ ÔÈÅ ÓÅÄÕÃÔÉÏÎÓ ÏÆ Á ÓÅÃÕÒÉÔÉÚÅÄ ÖÏÃÁÂÕÌÁÒÙȢ )Î ÔÈis paper, I 
ÄÒÁ× ÏÎ ÁÎÄ ÃÒÉÔÉÃÁÌÌÙ ÁÎÁÌÙÚÅ ÐÅÒÓÏÎÁÌ ȬÎÅ×ÓÍÁËÉÎÇȭ ÆÏÒÁÙÓ ÉÎ ÂÏÔÈ ÍÁÓÓ ÁÎÄ ÉÎÄÅÐÅÎÄÅÎÔ ÍÅÄÉÁ ÒÅÌÁÔÅÄ ÔÏ 
#ÁÎÁÄÁȭÓ ÓÅÃÕÒÉÔÙ ÃÅÒÔÉÆÉÃÁÔÅ ÌÁ×Óȟ ÁÎÄ ÒÅÌÁÔÅÄ ÄÅÔÅÎÔÉÏÎ ÁÎÄ ÂÁÉÌ ÓÕÒÖÅÉÌÌÁÎÃÅ ÐÏÌÉÃÉÅÓȢ "ÁÓÅÄ ÏÎ ÔÈÅÓÅ 
experiences, I outline three tactics for newsmaking in opposition to the national security state: (1) the use of 
ȬÍÕÃËÒÁËÉÎÇȭ ÏÒ ÉÎÖÅÓÔÉÇÁÔÉÖÅ ÍÅÔÈÏÄÓ ÁÓ ÏÐÐÏÓÉÔÉÏÎ ÔÏ ÓÅÃÒÅÔÉÖÅ ÐÒÁÃÔÉÃÅÓȟ ɉΤɊ ÅÆÆÏÒÔÓ ÔÏ ÅÓÔÁÂÌÉÓÈ ÃÏÎÔÅØÔ ÁÎÄ 
ÃÏÎÔÉÎÕÉÔÙ ÉÎ ÏÐÐÏÓÉÔÉÏÎ ÔÏ ÁÎ ȬÅÖÅÎÔÁÌÉÚÅÄȭ ÁÎÄ ÆÒÁÇÍÅÎÔÅÄ ÄÉÓcursive field, and (3) collaborative work aimed at 
humanizing the targets of security campaigns, in opposition to processes of othering. I conclude by arguing that 
while these tactics are important components of short-term campaigns, long-term newsmaking strategies need 
to focus on exposing and subverting the taken-for-ÇÒÁÎÔÅÄ ÖÏÃÁÂÕÌÁÒÙ ÏÆ ÔÈÅ ȬÐÒÅ-ÃÒÉÍÅȭ ÓÏÃÉÅÔÙȢ  
 
Wade Deisman, Kwantlen Polytechnic University 
    

Taking Stock of the Public Trade: 
Scrutinizing the Political and Policy Impact of Criminology 

Following the spate of recent lamentations and complaints regarding the limited political impact of criminological 
research, this paper encapsulates current debates about the status and relevance of criminological knowledge in 
both processes of policy formation as well as the public sphere more generally. I explore some of the motivational 
ÒÁÔÉÏÎÁÌÅÓ ÕÎÄÅÒÌÙÉÎÇ ÒÅÃÅÎÔ ÃÁÌÌÓ ÆÏÒ Á ȬÐÕÂÌÉÃȭ ÃÒÉÍÉÎÏÌÏÇÙ ÁÎÄ ÓÕÂÓÅÑÕÅÎÔÌÙ ÄÉÓÃÕÓÓ ÓÏÍÅ ÏÆ ÔÈÅ ÄÉÆÆÅÒÉÎÇ ×ÁÙÓ ÉÎ 
which these calls have been received, interpreted and elaborated within the discipline. I identify several different 
ÁÒÔÉÃÕÌÁÔÉÏÎÓ ÏÆ ÐÕÂÌÉÃ ÃÒÉÍÉÎÏÌÏÇÙ ÁÎÄ ÍÁÐ ÔÈÅÉÒ ÄÉÆÆÅÒÅÎÃÅÓ ÁÌÏÎÇ ÆÏÕÒ ÃÏÎÃÅÐÔÕÁÌ ȬÆÁÕÌÔ ÌÉÎÅÓȭȡ  their conception 
ÏÆ ÔÈÅ ȬÐÕÂÌÉÃȭȟ ÔÈÅÉÒ ÃÏÎÃÅÐÔÉÏÎ ÏÆ ÔÈÅ ÎÁÔÕÒÅ ÏÆ ȬÅÎÇÁÇÅÍÅÎÔȭȟ ÔÈÅÉÒ ÃÏnception of the nature of criminological 
knowledge and the processes associated with its production, and the implicit or explicit vision they advance about 
the nature of the division between academics and intellectuals. The second part of the paper assesses the 
ÓÈÏÒÔÃÏÍÉÎÇÓ ÏÆ ÔÈÅÓÅ ÓÕÎÄÒÙ ÖÉÓÉÏÎÓ ÏÆ ÐÕÂÌÉÃ ÃÒÉÍÉÎÏÌÏÇÙ ÁÎÄ ÁÒÇÕÅÓ ÔÈÁÔ ÔÈÅÙ ÃÁÎ ÂÅ ÔÒÁÃÅÄ ÔÏ ÔÈÅ ÄÉÓÃÉÐÌÉÎÅÓȭ 
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failure to achieve a level of reflexive self-understanding necessary to formulate in programmatic terms the 
connection it posits between the study of crime with the pursuit of justice. Without such a programmatic vision, 
criminology is doomed to toil away at a public praxis that must remain partial in so far as it can never issue or 
include either public poiesis or public theoria. 
 
 
ROOM 702 
 

*ÕÓÔÉÃÅȡ "ÅÙÏÎÄ ,Á×ȭÓ #ÅÎÔÒÁÌÉÔÙ 
  
Topics covered in this panel will offer an examination of socio-legal topics which will further how we think about 
justice. Though the specific sites of analysis are unique to each presenter, these speakers push boundaries of legal 
centralism and work toward a comprehensive dialogue surrounding each topic and our notions of legality.   
 
Chair: Stephanie Mandin, Socio-legal Studies, York University 
 
Sana Affara, Socio-legal Studies, York University 
 

Opting Out of the Traditional Family Justice System: Family Mediation and Legal Pluralism 
This discussion will analyze whether family mediation is really a form of legal pluralism, or rather just an extension 
ÏÆ ÌÅÇÁÌ ÃÅÎÔÒÁÌÉÓÍ ÆÕÎÃÔÉÏÎÉÎÇ ȬÉÎ ÔÈÅ ÓÈÁÄÏ× ÏÆ ÔÈÅ ÌÁ×Ȣȭ ) ×ÉÌÌ begin by exploring the ideology of legal centralism 
and briefly explaining why couples turn to traditional family justice system to resolve their disputes, as well as 
offering some limitations to this approach. I will then provide a brief review of the relevant literature on legal 
pluralism by situating family mediation as a component in this discipline arguing that mediation is the site where 
plural norms come into family law. Using a critical feminist legal perspective, I will present some limitations 
against the privatization of family law disputes primarily focusing on race, class, gender and culture. Finally, I will 
discuss the notion of justice and how is it achieved in the informal system and argue against the critique that 
ÍÅÄÉÁÔÉÏÎ ÄÅÌÉÖÅÒÓ ȰÓÅÃÏÎÄ ÃÌÁÓÓ ÊÕÓÔÉÃÅȢȱ 
 
Preet Virdi, Socio-Legal Studies, York University 
 

Barriers to Access: South Asian Women and Access to Justice 
Western democracies like Canada have two principle elements critical to a discussion of legal pluralism and 
multiculturalism. Firstly, with Euro-Christian origins, the legal centralist tradition of common law is challenged in 
ever more fundamental ways in an increasingly globalized and interconnected world since citizens of non-western 
origins understand a plurality of legal ideas, religious precepts, customs, and other normative orders as 
constituting law. Secondly, according to the 2006 Statistics Canada Census report, of the 16.2% of self-identified 
ȬÖÉÓÉÂÌÅ ÍÉÎÏÒÉÔÉÅÓȭȟ 3ÏÕÔÈ !ÓÉÁÎÓ ÃÏÍÐÒÉÓÅ #ÁÎÁÄÁȭÓ ÌÁÒÇÅÓÔ ÖÉÓÉÂÌÅ ÍÉÎÏÒÉÔÙ ÇÒÏup. 
4ÈÉÓ ÄÉÓÃÕÓÓÉÏÎ ×ÉÌÌ ÅØÐÌÏÒÅ ÈÏ× 3ÏÕÔÈ !ÓÉÁÎ ×ÏÍÅÎȭÓ ÌÅÇÁÌ ÉÄÅÎÔÉÔÉÅÓ ÔÒÁÎÓÆÏÒÍ ÔÈÒÏÕÇÈ ÔÈÅÉÒ ÅØÐÅÒÉÅÎÃÅ ÏÆ 
immigration and settlement in Canada.  I will argue that the choices a minoritized woman makes when faced with 
conflict within the home are significantly impacted by gender, education, language and class, which ultimately 
impact her decision to approach the state or other normative orders in an attempt to access justice.  
Thus, an anti-essentialist gendered examination of legal pluralism in western democracies will reveal the legal 
realities minoritized women face as a result of their intersecting, and at times conflicting, identities in a 
predominantly legal centralist system of jurisprudence that does not formally recognize the significance of 
pluralist conceptions of law.    
 
Dayna Crosby,Socio-Legal Studies, York University 
 

,Á×ȭÓ #ÏÎÓÔÒÕÃÔÉÏÎ ÏÆ #ÏÍÍÕÎÉÔÙȡ )ÍÐÌÉÃÁÔÉÏÎÓ ÉÎ 9ÏÕÔÈ *ÕÓÔÉÃÅ 
Within Youth Justice, the term community is essentialized and rarely interrogated. This work is informed by the 
recognition of the shift in legislation in 2003 surrounding the implementation of the Youth Criminal Justice Act 
(YCJA) in Canada as well my personal narrative of experience within this field.  It is evident there is an inherent 
connection between the narrative of community and law. This discussion will offer a snapshot of the legitimized 
forms of community in law (eg. Juries) in order to achieve insight into the confined formal space law provides to 
community. In thinking about law, it is often constructed in a static form which neglects its fluidity and 
malleability. It will be argued that the common-sense/dominant perceptions of youth justice act as a bridge 
ÂÅÔ×ÅÅÎ ÔÈÅ ÌÅÇÉÔÉÍÉÚÅÄ ÆÏÒÍ ÏÆ ÃÏÍÍÕÎÉÔÙ ÁÎÄ ÌÁ×ȭÓ ÎÅÅÄ ÔÏ ÃÒÅÁÔÅ ÁÌÔÅÒÁÔÉÖÅ ÓÐÁÃÅ ÆÏÒ ÔÈÅ ÕÓÅ of community 
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demonstrated in the YCJA.  Moreover, it will be examined that this space that is created for community has 
particular effect, representations and meaning that manifest in the administration of the Youth Criminal Justice 
Act, its adoption of a restorative justice-type model and as micro-site of analysis, the Scarborough Youth Justice 
Committee.   
 
 
ROOM 1816 
 

The role of efficiency, social expectations and morality considerations in economic decision-making: another 
ÌÏÏË ÁÔ ÌÅÇÁÌ ȰÒÁÔÉÏÎÁÌÉÔÙȱ Ⱦ %ÆÆÉÃÁÃÉÔïȟ ÃÏÎÓÉÄïÒÁÔÉÏÎÓ ÓÏÃÉÁÌÅÓ ÅÔ ÍÏÒÁÌÉÔï ÃÈÅÚ Ìȭhomo economicus : les diverses 

facettes de la rationalité en fait et en droit 
 
Le discours juridique conçoit généralement le droit comme obéissant à une logique distincte des logiques 
économiques, socÉÁÌÅÓ ÅÔ ÍÏÒÁÌÅÓȢ /Òȟ ÉÌ ÓÅÍÂÌÅ ÑÕÅ ÌÁ ÆÒÏÎÔÉîÒÅ ÅÎÔÒÅ ÃÅÓ ÓÙÓÔîÍÅÓ ÎȭÅÓÔ ÐÁÓ ÁÕÓÓÉ ïÔÁÎÃÈÅ ÑÕȭÉÌ 
ÎȭÙ ÐÁÒÁÿÔȢ $ȭÕÎÅ ÐÁÒÔȟ ÌȭïÔÕÄÅ ÄÅ ÌÁ ÊÕÒÉÓÐÒÕÄÅÎÃÅ ÉÎÄÉÑÕÅ ÑÕÅ ÌÅÓ ÄïÃÉÓÉÏÎÓ ÊÕÄÉÃÉÁÉÒÅÓ ÆÏÎÔ ÁÐÐÅÌ Û ÄÅÓ 
ÃÏÎÓÉÄïÒÁÔÉÏÎÓ ÄȭÏÒÄÒÅ ÍÏÒÁÌ ÅÔ ÓÏÃÉÏ-économique qui ne sont que partiellement intégrées dans le discours 
ÊÕÒÉÄÉÑÕÅȢ $Å ÍðÍÅȟ ÌȭïÔÕÄÅ ÄÅÓ ÒÅÌÁÔÉÏÎÓ ÊÕÒÉÄÉÑÕÅÓ ÉÎÔÅÒ- et intra-enterprises indique que celles-ci obéissent 
souvent à un ensemble de logiques complémentaires et contradictoires. Des considérations ÄȭÏÒÄÒÅ ÎÏÎ 
seulement économique, mais aussi moral et social, influent sur les décisions prises par des acteurs dont la 
rationalité ne peut être ramenée à la simple recherche du profit immédiat ou de la légalité. Comment les logiques 
économiques, sociales, morales et juridiques se conjuguent-elles en pratique? Dans quelle mesure le droit est-il en 
mesure de reconnaître ces autres logiques, et quelle place leur accorde-t-il? Quelles conclusions peut-on en tirer 
relativement au rôle que joue et que devrait jÏÕÅÒ ÌÅ ÄÒÏÉÔ ÄÁÎÓ ÌȭÁÃÔÉÖÉÔï ïÃÏÎÏÍÉÑÕÅȩ #Å ÐÁÎÅÌȟ ÑÕÉ ÃÏÍÂÉÎÅ 
ÐÅÒÓÐÅÃÔÉÖÅÓ ÔÈïÏÒÉÑÕÅÓ ÅÔ ÅÍÐÉÒÉÑÕÅÓȟ ÐÏÒÔÅÒÁ ÓÕÒ ÌȭïÔÕÄÅ ÄÅ ÃÅÓ ÑÕÅÓÔÉÏÎÓ ÅÎ ÌÉÅÎ ÁÖÅÃ ÌȭïÔÕÄÅ ÄÅÓ ÄÅÖÏÉÒÓ ÄÅÓ 
ÄÉÒÉÇÅÁÎÔÓ ÄȭÅÎÔÒÅÐÒÉÓÅ ɉ)ÓÁÂÅÌÌÅ -ÁÒÔÉÎɊȟ ÁÕ ÒĖÌÅ ÄÕ ÄÒÏÉÔ ÐÒÉÖï ÄÁÎÓ ÌÅ ÄïÖÅÌÏÐÐÅÍÅÎÔ ïÃÏÎÏÍÉÑÕÅ ÄÅ Ìȭ!ÆÒÉÑÕÅ 
subsaharienne (Julie Paquin) et des entreprises en opération dans les réserves autochtones canadiennes (Thomas 
-Ã-ÏÒÒÏ×Ɋȟ Û ÌÁ ÒÅÓÐÏÎÓÁÂÉÌÉÔï ÓÏÃÉÁÌÅ ÄÅ ÌȭÅÎÔÒÅÐÒÉÓÅ ÅÎÆÉÎȟ ÅÎ ÍÁÔÉîÒÅ ÄÅ ÌÉÃÅÎÃÉÅÍÅÎÔÓ ÃÏÌÌÅÃÔÉÆÓ ÅÔ ÄÅ 
fermeÔÕÒÅÓ ÄȭÅÎÔÒÅÐÒÉÓÅ ɉ*ÕÌÉÅ "ÏÕÒÇÁÕÌÔɊ ÅÔȟ ÐÌÕÓ ÇïÎïÒÁÌÅÍÅÎÔȟ ÄÅ ÄïÍÏÃÒÁÔÉÓÁÔÉÏÎ ÄÕ ÔÒÁÖÁÉÌ ɉ-ÉÃÈÅÌ #ÏÕÔÕɊȢ  
 
Chair : Michel Coutu, École de relations industrielles, Université de Montréal 
 
Julie Bourgault, Département de relations industrielles, Université du Québec en Outaouais 
 

,ȭ Ⱥ ingérence Ȼ ÄÅ ÌÁ ÒÅÓÐÏÎÓÁÂÉÌÉÔï ÓÏÃÉÁÌÅ ÄÁÎÓ ÌÁ ÇÅÓÔÉÏÎ ÄÅ ÌȭÅÎÔÒÅÐÒÉÓÅ 
La mondialisation et le contexte économique amènent les entreprises à se restructurer. Rien dans la législation 
ÑÕïÂïÃÏÉÓÅ ÅÔ ÃÁÎÁÄÉÅÎÎÅ ÎȭÅÍÐðÃÈÅ ÌȭÅÍÐÌÏÙÅÕÒ ÄÅ ÒÅÓÔÒÕÃÔÕÒÅÒ ÌȭÅÎÔÒÅÐÒÉÓÅȢ !Õ ÃÏÎÔÒÁÉÒÅȟ ÌÁ ÊÕÒÉÓÐÒÕÄÅÎÃÅ 
ÃÏÎÃÅÒÎÁÎÔ ÌÅÓ ÒÅÓÔÒÕÃÔÕÒÁÔÉÏÎÓ ÄȭÅÎÔÒÅÐÒÉÓÅÓ ÌÕÉ ÒÅÃÏÎÎÁÿÔ ÃÌÁÉÒÅÍÅÎÔ ÃÅÔÔÅ ÐÏÓÓÉÂÉÌÉÔïȟ ÐÁÒ ïÇÁÒÄ ÐÏÕÒ ÓÏÎ ÄÒÏÉÔ 
de direction. Elle en fait même un droit quasi absolu. Le droit encadre tout au plus les conséquences et les 
ÍÏÄÁÌÉÔïÓ ÉÎÈïÒÅÎÔÅÓ Û ÌÁ ÄïÃÉÓÉÏÎ ÄÅ ÌȭÅÍÐÌÏÙÅÕÒ ÄÅ ÒÅÓÔÒÕÃÔÕÒÅÒ ÓÏÎ ÅÎÔÒÅÐÒÉÓÅȢ #ÅÐÅÎÄÁÎÔȟ ÅÔ ÂÉÅÎ ÑÕÅ 
ÌȭÅÎÃÁÄÒÅÍÅÎÔ ÄÕ ÄÒÏÉÔ ÄÅ ÄÉÒÅÃÔÉÏÎ ÄÅ ÌȭÅÍÐÌÏÙÅÕÒ ÐÁÒ ÌÅ ÄÒÏÉÔ ÉÎÔÅÒÎÅ ÎÅ ÓÏÉÔ ÑÕÅ ÔÒîÓ ÌÉÍÉÔïȟ ÕÎ ÎÏÕÖÅÁÕ ÃÏÕÒÁÎÔ 
vÁÌÏÒÉÓÅ ÌÁ ÒÅÓÐÏÎÓÁÂÉÌÉÔï ÓÏÃÉÁÌÅ ÄÅ ÌȭÅÎÔÒÅÐÒÉÓÅȟ ÃÏÍÍÅ ÅÎ ÔïÍÏÉÇÎÅ ÌȭÅØÉÓÔÅÎÃÅ ÄȭÉÎÓÔÒÕÍÅÎÔÓ ÔÅÌÓ ÌÅÓ Principes 
ÄÉÒÅÃÔÅÕÒÓ ÄÅ Ìȭ/#$% Û ÌȭÉÎÔÅÎÔÉÏÎ ÄÅÓ ÅÎÔÒÅÐÒÉÓÅÓ ÍÕÌÔÉÎÁÔÉÏÎÁÌÅÓȟ la Déclaration de principes tripartite sur les 
entreprises multinationales et la politique nationale et le Pacte mondial des Nations Unies, ÅÔ ÌȭÁÄÏÐÔÉÏÎȟ ÐÁÒ 
certaines entreprises de codes de conduite régissant leurs activités. 
La responsabilité sociale, qui exige que les entreprises, particulièrement les entreprises multinationales, tiennent 
compte des intérêts de toutes les parties prenantes (stakeholders) et non seulement des intérêts des actionnaires 
(shareholdersɊȟ ÐÅÒÍÅÔ ÅÎ ÑÕÅÌÑÕÅ ÓÏÒÔÅ ÄÅ ÐÁÌÌÉÅÒ ÌÅÓ ÅÆÆÅÔÓ ÄÅ ÌÁ ÍÏÎÄÉÁÌÉÓÁÔÉÏÎ ÅÎ ÖÉÓÁÎÔ ÄÉÒÅÃÔÅÍÅÎÔ ÌȭÁÃÔÅÕÒ 
économique eÔ ÅÎ ÐÅÒÍÅÔÔÁÎÔ ÄÅ ÔÏÕÃÈÅÒ ÌȭÅÎÔÒÅÐÒÉÓÅ ÄÁÎÓ ÓÁ ÄÉÍÅÎÓÉÏÎ ÔÒÁÎÓÎÁÔÉÏÎÁÌÅȢ .ïÁÎÍÏÉÎÓȟ ÑÕÅÌ ÅÓÔ 
ÌȭÉÍÐÁÃÔ ÄÅ ÃÅÔÔÅ ÒÅÓÐÏÎÓÁÂÉÌÉÔï ÓÏÃÉÁÌÅ ÐÕÉÓÑÕÅ ÃÅ ÓÏÎÔ ÐÏÕÒ ÌÁ ÐÌÕÐÁÒÔ ÄÅÓ ÍïÃÁÎÉÓÍÅÓ ÖÏÌÏÎÔÁÉÒÅÓ ÏÕ ÄÅ soft 
law ? La présentation portera les divers mécanismes ÄÅ ÒÅÓÐÏÎÓÁÂÉÌÉÔï ÓÏÃÉÁÌÅ ÑÕÉ ÓȭÉÎÇîÒÅÎÔ ÄÁÎÓ ÌÁ ÇÅÓÔÉÏÎ ÄÅ 
ÌȭÅÎÔÒÅÐÒÉÓÅ ÁÉÎÓÉ ÑÕÅ ÓÕÒ ÌÅÕÒ ÖÁÌÅÕÒ ÊÕÒÉÄÉÑÕÅȢ 
 
Michel Coutu, École de relations industrielles, Université de Montréal 
 

Droit social, rationalité économique et démocratisation du travail en contexte européen et nord-américain 
L'appel à la responsabilité sociale de l'entreprise et le développement d'une conception de l'entreprise comme 
intéressant la sphère publique et non comme simple organisation de droit privé ne sont pas choses récentes. 
Nous pouvons comprendre l'idée de démocratisation du travail comme manifestation historique d'une telle 
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volonté de responsabilisation sociale de l'entreprise. La démocratisation du travail a été historiquement le lieu et 
l'enjeu d'un conflit entre le droit économique, fondé sur la propriété et l'absolutisme des droits de direction, et le 
droit social, reconnaissant l'inégalité de pouvoirs entre employeurs et travailleurs. C'est cette dernière conception 
qui a mené au droit du travail moderne, lequel outrepasse la conception individualiste et civiliste du contrat de 
travail comme échange formel de prestations pour  y incorporer, de manière réaliste, la notion de subordination 
dans le cadre de l'entreprise. 
L'exposé portera sur le développement historique du concept de démocratie industrielle et ses implications 
concrètes en matière de participation des travailleurs. Une attention particulière sera apportée au modèle des 
conseils d'entreprise développé en Allemagne, puis étendu à la plupart des pays européens et consacré par une 
directive communautaire en 1994. Les traits caractéristiques de la codétermination (Mitbestimmung) et des 
conseils d'entreprise en Allemagne seront présentés afin de démontrer que le droit québécois du travail, qui 
paraît à priori fort éloigné d'une telle approche de la démocratie au travail, en connaît toute une série 
d'équivalents fonctionnels. La communication se terminera par un examen des présupposés, en contexte 
québécois, d'une responsabilisation sociale achevée de l'entreprise, dans sa dimension « travail ». 
 
Isabelle Martin, Faculté de droit, Université McGill 
 
,Á ÄÉÇÎÉÔïȟ ÌȭÅÆÆÉÃÉÅÎÃÅ ÅÔ ÌÅ ÄÒÏÉÔ ÄÁÎÓ ÌÁ ÄïÔÅÒÍÉÎÁÔÉÏÎ ÄÅÓ ÄÅÖÏÉÒÓ ÄÅÓ ÁÄÍÉÎÉÓÔÒÁÔÅÕÒÓ ÄÅÓ ÓÏÃÉïÔïÓ ÐÁÒ ÁÃÔÉÏÎÓ 
)Ì Ù Á ÕÎ ÍÁÌÁÉÓÅ ÌÏÒÓÑÕȭÉÌ ÓȭÁÇÉÔ ÄÅ ÐÅÎÓÅÒ ÌÅ ÒĖÌÅ ÒÅÓÐÅÃtif des principes moraux et économiques dans la vie des 
ÅÎÔÒÅÐÒÉÓÅÓȢ  3É ÌȭïÃÏÎÏÍÉÑÕÅ ÓÅÍÂÌÅ ÁÖÏÉÒ ÕÎ ÒĖÌÅ ïÖÉÄÅÎÔ ÄÁÎÓ ÌÅ ÐÒÏÃÅÓÓÕÓ ÄïÃÉÓÉÏÎÎÅÌȟ ÌÅ ÒĖÌÅ ÄÅ ÌÁ ÍÏÒÁÌÅ ÐÅÕÔ 
ÐÁÒÁÿÔÒÅ ÐÌÕÓ ÄÉÆÆÉÃÉÌÅ Û ÊÕÓÔÉÆÉÅÒȢ  0ÏÕÒÔÁÎÔȟ ÌÏÒÓÑÕȭÏÎ ÓȭÁÔÔÁÃÈÅ Û ÃÅ ÑÕÉ ÒÅÎÄ ÌÅs entreprises si efficientes, on se rend 
ÃÏÍÐÔÅ ÄÅ ÌȭÉÍÐÏÒÔÁÎÃÅ ÄÅÓ ÐÒÉÎÃÉÐÅÓ ÍÏÒÁÕØ ÔÅÌÓ ÌÁ ÄÉÇÎÉÔï ÐÏÕÒ ÉÎÆÕÓÅÒ ÕÎ ÓÅÎÔÉÍÅÎÔ ÄȭÁÐÐÁÒÔÅÎÁÎÃÅȟ ÄÅ 
ÃÏÎÆÉÁÎÃÅ ÅÔ ÄÅ ÄÅÖÏÉÒȢ ,ȭÁÎÁÌÙÓÅ ÄÅÓ ÄïÃÉÓÉÏÎÓ ÄÅÓ ÔÒÉÂÕÎÁÕØ ÅÎ ÄÒÏÉÔ ÃÏÒÐÏÒÁÔÉÆ ÐÅÒÍÅÔ ÁÕÓÓÉ ÄÅ ÖÏÉÒ ÅÎÔÒÅÍðlés 
ÄÁÎÓ ÌÅÓ ÃÏÎÓÉÄïÒÁÔÉÏÎÓ ÄȭÏÒÄÒÅ ÊÕÒÉÄÉÑÕÅ ÄÅÓ ÁÐÐÅÌÓ Û ÄÅÓ ÃÏÎÓÉÄïÒÁÔÉÏÎÓ ÍÏÒÁÌÅÓ ÑÕÉ ÖÉÅÎÎÅÎÔ ÓÏÕÔÅÎÉÒ ÄÅÓ 
ÃÏÎÓÉÄïÒÁÔÉÏÎÓ ïÃÏÎÏÍÉÑÕÅÓȢ $ÁÖÁÎÔÁÇÅ ÑÕȭÕÎÅ ÄÉÃÈÏÔÏÍÉÅ ÅÎÔÒÅ ÍÏÒÁÌÅ ÅÔ ïÃÏÎÏÍÉÅȟ ÏÎ ÖÏÉÔ ïÍÅÒÇÅÒ ÄÅÓ 
conceptions complémentaires de la dignité ÅÔ ÄÅ ÌȭÅÆÆÉÃÉÅÎÃÅ ÑÕÉ ÖÉÅÎÎÅÎÔ ÁÐÐÕÙÅÒ ÌÅÓ ÒÁÉÓÏÎÎÅÍÅÎÔÓ ÊÕÒÉÄÉÑÕÅÓȢ 
,Á ÐÒïÓÅÎÔÁÔÉÏÎ ÖÉÓÅÒÁ Û ÄïÇÁÇÅÒ ÌÅÓ ÌÉÅÎÓ ÅÎÔÒÅ ÄÉÆÆïÒÅÎÔÅÓ ÃÏÎÃÅÐÔÉÏÎÓ ÄÅ ÌÁ ÄÉÇÎÉÔï ÅÔ ÄÅ ÌȭÅÆÆÉÃÉÅÎÃÅ ÑÕȭÏÎ 
retrouve dans les arrêts portant sur les devoirs des administrateurs des sociétés par actions. 
 
 
ROOM 1111a 
 

 Sexuality & Law 
 
Chair: Heather Shipley, Department of Religious Studies, University of Ottawa 
 
Constance Backhouse, Faculty of Law, University of Ottawa 
 

#ÁÎÁÄÁȭÓ &ÉÒÓÔ #ÁÐÉÔÁÌ Ȱ,ȱ ,ÅÓÂÉÁÎ 3ÅØÕÁÌ !ÓÓÁÕÌÔ 4ÒÉÁÌȡ 9ÅÌÌÏ×ËÎife, 1955 
In 1955, Willimae Moore was charged with indecently assaulting a woman  with whom she worked in the typing 
pool of a government office in Yellowknife, the capital of the Northwest Territories.  7ÉÌÌÉÍÁÅ -ÏÏÒÅȭÓ 
prosecution appears to have been the first lesbian criminal trial in Canada.  The sexual overture, an attempted 
kiss, was almost laughably trifling in comparison with the sexual acts of men typically accused of indecently 
assaulting women.  However, the apprehensions of the Cold War era played out in unusual ways in the sexually-
charged environment of the far north.  Zealously prosecuted, the case resulted in a conviction at trial, but divided 
the appellate court, which wrestled with concepts of coercion and consent as they affected sexual assault victims, 
and how rules shaped for male assailants and female victims should be applied in a same-sex 
situation.  !ÓÔÏÎÉÓÈÅÄ ÌÅÇÁÌ ÁÕÔÈÏÒÉÔÉÅÓ ÓÔÒÕÇÇÌÅÄ ×ÉÔÈ ÔÈÅ ÄÅÆÉÎÉÔÉÏÎÓ ÏÆ ȰÈÏÍÏÓÅØÕÁÌÉÔÙȱ ÁÎÄ ȰÌÅÓÂÉÁÎÉÓÍȟȱ ÁÓ 
they sifted through the remarkable tÅÓÔÉÍÏÎÙ ÏÆ ÔÈÅ ÁÌÌÅÇÅÄ ÖÉÃÔÉÍȟ ÔÈÅ ÁÃÃÕÓÅÄȟ ÁÎÄ 7ÉÌÌÉÍÁÅ -ÏÏÒÅȭÓ ÉÌÌÕÓÔÒÉÏÕÓ 
travelling companion, Beatrice Gonzales.  The third woman in the triangle, Beatrice Gonzales orchestrated 
7ÉÌÌÉÍÁÅ -ÏÏÒÅȭÓ ÄÅÆÅÎÃÅȟ ÁÎÄ ÊÏÕÓÔÅÄ ×ÉÔÈ ÇÏÖÅÒÎÍÅÎÔ ÍÁÎÁÇÅÒÓȟ ÔÈÅ 2#-0, and lawyers as she insisted upon 
the innocence of her friend.  The case study provides an excellent venue for examining the ways in which female 
sexuality was negotiated in the workplace, the plight of lesbians in the workplace, and the role of the state in 
enforcing female heterosexual conformity through criminal law. 
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Jeremy Finn, School of Law, University of Canterbury 
 

Inquisitorial trials for sexual offences and Charter fair trial rights 
#ÁÎ ȰÉÎÑÕÉÓÉÔÏÒÉÁÌȱ ÃÒÉÍÉÎÁÌ ÔÒÉÁÌÓ ÍÅÅÔ ÔÈÅ ÍÉÎÉÍÕÍ ÓÔÁÎÄÁÒÄÓ for criminal procedure required by the Canadian 
Charter of Rights and Freedoms. The New Zealand Law Commission has suggested that a move to inquisitorial 
trials may be a solution to current difficulties with the existing procedure for trying sexual offences. This paper 
considers whether inquisitorial trials could comply with the provisions of the Charter (and of the near-identical 
provisions of the New Zealand Bill of Rights Act 1990).  The issue does not seem to have been ventilated before, 
but the judgments of the Supreme Court of Canada in Re an Application under s 83.28 of the Criminal Code [2004] 2 
SCR 248, 2004 SCC 42 and Charkaoui v Canada (Citizenship and Immigration) [2007] 1 SCR 350, 2007 SCC 9 provide 
some guidance, as does the jurisprudence of the European Court of Human Rights relating to the independence 
ÁÎÄ ÉÍÐÁÒÔÉÁÌÉÔÙ ÏÆ ÔÈÅ ÊÕÄÉÃÉÁÒÙȢ  4ÈÅ ÐÁÐÅÒ ÁÎÁÌÙÓÅÓ ÄÉÆÆÅÒÅÎÔ ÅÌÅÍÅÎÔÓ ÏÆ ȰÉÎÑÕÉÓÉÔÏÒÉÁÌȱ ÔÒÉÁÌ ÐÒÏÃÅÄÕÒÅ ÓÏ ÁÓ ÔÏ 
determine the role(s) and duties imposed on the trial judge in different types of inquisitorial trials. It then 
considers whether those roles and duties are inconsistent with the Charter fair trial rights and, if and where they 
may be inconsistent, whether the inconsistency can be seen to be justified in a free and democratic society having 
regard to the interests of complainants and witnesses and the community interest in more efficient and accurate 
outcomes in sexual offence trials.  
 
Trevor Purvis, Department of Law/Institute of Political Economy, Carleton 

 
Stripping Exotic, Racing Erotic: Race, Regulation and Representations of the Other 

This paper examines the history of exotic dance and its regulation,  tracing the relationship between the erotic 
and the exotic in the representations and regulation of striptease. On one hand, ×ÈÉÌÅ ÓÔÅÒÅÏÔÙÐÅÓ ÏÆ ÔÈÅ ȬÅØÏÔÉÃ 
ÏÔÈÅÒȭ ÌÏÎÇ ÏÆÆÅÒÅÄ ÐÒÉÎÃÉÐÁÌ ÔÒÏÐÅÓ ÔÈÒÏÕÇÈ ×ÈÉÃÈ ÅÒÏÔÉÃ ÒÅÐÒÅÓÅÎÔÁÔÉÏÎ ×ÁÓ ÐÌÁÙÅÄ ÏÕÔȟ ÔÈÅ ÃÏÒÐÏÒÅÁÌ ÏÔÈÅÒ ÈÁÓ 
been largely excluded from the exotic dance industry. Viewed with suspicion and moral indignation, bodies of 
colour have been historically marginalized. Tracing this marginalization the paper explores the relationship 
between race and erotic representation from the controversies surrounding the character of Little Egypt, star of 
ÔÈÅ ΣΪΫΥ #ÈÉÃÁÇÏ 7ÏÒÌÄȭÓ &ÁÉÒȭÓ ÁÎÔÈÒÏÐÏÌÏÇÉÃÁÌ -ÉÄ×ÁÙ ÅØÐÏÓÉÔÉÏÎÓȟ ÔÈÏÕÇÈ ÔÈÅ ÐÅÒÆÏÒÍÁÎÃÅÓ ÏÆ /ÓÃÁÒ 7ÉÌÄÅȭÓ 
Salome, through the mid-twentieth century geographic segregation of erotic representation (consumption was 
ÁÎÏÔÈÅÒ ÔÈÉÎÇɊȟ ÔÏ ÔÈÅ ÒÅÁÌÉÔÙ ÏÆ ÑÕÏÔÁÓ ÏÎ ÄÁÎÃÅÒÓ ÏÆ ÃÏÌÏÕÒ ÉÎ ÔÏÄÁÙȭÓ ÉÎdustry. Taking its queue from the work of 
Laura Kipnis the paper concludes with reflections on what the nature of the industry tells us about ourselves, 
exploring the nexus between race as fetish and the ostensible problems of market risk in an industry thÁÔ ȬÓÅÌÆ-
ÒÅÇÕÌÁÔÅÓȭȢ 
 
 

4.00-5.30 pm 
 
ROOM 1006 

 
Intersectionality: International Perspectives 

 
Chair: Margaret Denike 
 
Christiane Wilke, Department of Law, Carleton University 
 

Remembering Complexity? Memorials in Berlin 
 
I examine the strengths and limits ÏÆ ÉÎÔÅÒÓÅÃÔÉÏÎÁÌÉÔÙ ÔÈÅÏÒÉÅÓ ÂÙ ÔÁËÉÎÇ ÔÈÅÍ ÏÎ Á ×ÁÌË ÔÈÒÏÕÇÈ ÃÅÎÔÒÁÌ "ÅÒÌÉÎȭÓ 
collection of memorials for Nazi victims. Scholars of transitional justice have studied memorials without raising 
the kinds of questions that intersectionality theories help us to see as important. Intersectionality theories, in 
turn, have been criticized for failing to interrogate the historicity and temporal fluidity of identity constellations. 
The memorials in Berlin are a good site for making these bodies of scholarship speak to one another. The walk 
yielded a set of interrelated questions:  
First, how do we account for, on the one hand, the categories that the Nazi regime used to persecute people; and, 
on the other hand, the ways in which these people described their identities? For example, many people who 
×ÅÒÅ ÐÅÒÓÅÃÕÔÅÄ ÁÓ ȬÇÙÐÓÉÅÓȭ ÒÅÊÅÃÔÅÄ ÔÈÉÓ ÌÁÂÅÌ ÆÏÒ ÔÈÅÍÓÅÌÖÅÓȢ  
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3ÅÃÏÎÄȟ ÈÏ× ÃÁÎ ×Å ÍÁËÅ ÖÉÓÉÂÌÅ ÔÈÁÔ ÔÈÅ ÃÁÔÅÇÏÒÉÅÓ ÏÆ ÐÅÒÓÅÃÕÔÉÏÎ ÁÓ ×ÅÌÌ ÁÓ ÔÈÅ ÖÉÃÔÉÍÓȭ ÌÉÖÅÄ ÉÄÅÎÔÉÔÉÅÓ ×ÅÒÅ 
often complex? A memorial for members of a Jewish and Communist resistance group raises this problem very 
directly.  
Third, how do we conceptualize the changes in the salience, meaning and boundaries of certain identity 
categories over time? For example, the new memorial for the persecuted homosexuals is visibly torn between 
focusing on the experiences of gay men ɀ who had been persecuted under the category of homosexuals ɀ and 
the incomplete inclusion of the persecution of lesbians ɀ who had been persecuted under the category of 
asocials.  
Finally, how do the changes of and to memorials reflect shifts in public memory and discourses about identities? 
Several of the memorials were built by the East German State and were significantly modified after German 
unification.  
In discussing to what extent it is possible to see and remember complexity in memorials for Nazi victims in Berlin, 
this paper offers critiques of the memorials as well as of intersectionality theories.  
 
Josée-Anne Riverin, International Law, UQÀM 
 

'ÅÎÄÅÒ )ÓÓÕÅÓȟ )ÎÄÉÇÅÎÏÕÓ 0ÅÏÐÌÅÓȭ #laims and Human Rights:  
Indigenous Women at the Intersection of the Identity Dilemma 

Through field research carried out with indigenous women activists in Asia, I explore how these indigenous 
women manage to articulate their identity as women and as indigenous within the indigenous movement. More 
precisely, this research tries to develop a better understanding of how these women use the discourse of human 
ÒÉÇÈÔÓȟ ×ÏÍÅÎȭÓ ÒÉÇÈÔÓ ÁÎÄ ÉÎÄÉÇÅÎÏÕÓ ÐÅÏÐÌÅÓȭ ÒÉÇÈÔÓ ÔÏ ÄÅÆÉÎÅ ÔÈÅ ÐÒÉÏÒÉÔÉÅÓ ÔÈÅÙ ÁÒÅ ×ÏÒËÉÎÇ ÏÎ ÁÎÄ the 
strategies needed to address them. Because international law of human rights is built on a fragmented 
conception of identity, it fails to comprehend and properly address the gender aspect of racial discrimination and 
a contrario the racial aspects of gender discrimination.  Consequently, as both indigenous and women, indigenous 
women are faced with the dilemma of having to choose to address the discriminations specifically affecting them 
ÁÓ ×ÏÍÅÎ ÏÒ ÔÏ ÐÁÒÔÉÃÉÐÁÔÅ ÉÎ ÔÈÅÉÒ ÐÅÏÐÌÅÓȭ ÓÔÒÕÇÇÌÅ ÆÏÒ ÃÕÌÔÕÒÁl survival based on collective claims. 
 
Kashif Saeed Khan 
 
#ÏÍÐÌÉÁÎÃÅ ÏÆ #%$!7ȭÓ ÆÒÁÍÅ×ÏÒË ÏÎ %ÍÐÏ×ÅÒÍÅÎÔ ÏÆ ÒÕÒÁÌ ×ÏÍÅÎ ÉÎ %ÁÒÔÈ ÑÕÁËÅ ÁÆÆÅÃÔÅÄ ÁÒÅÁÓ ÏÆ 0ÁËÉÓÔÁÎ 

Empowerment is one of the most recent and popular approaches in women development. It considers gender 
needs from both practical and strategic objectives. CEDAW stresses that for eliminating discriminatory tendencies 
against women they must be sufficiently empowered to take decisions of their interest. CEDAW has a separate 
article for rural women empowerment. In the aftermath of the Pakistan quake it is claimed that rural women have 
been provided with opportunities so as to empower themselves in the long run. Some lapses may have taken 
place by the rehabilitation agencies. But the future does offer a ray of hope, that the quake affected rural women 
will stand side by side with their urban compatriots in the times to come. 
 
Julie Middleton, Forced Migration Studies, University of the Witwatersrand 
 

Persecution by Culture: Asylum and Gender in South Africa 
In South Africa, female genital mutilation (FGM) seems to be the most recognised and frequently encountered 
type of gender-related persecution. The difference in how asylum officials see FGM, versus other forms of 
gendered harm, seems to be a reliance on culture. Forms of gender violence which are only perpetrated outside 
South Africa, by cultural Others, are viewed as more acceptable reasons for asylum than those which South 
African women also experience. FGM is practiced by Other Africans and so more easily judged as barbaric and 
clearly unacceptable. Domestic violence and rape, which occur at an equal or even greater prevalence inside 
South Africa, even if assumed to be cultural, are less likely to be seen as gender-related persecution and a basis for 
asylum.  
This paper assesses the essentialism and ethnocentrism implicit in such distinctions, and argues that despite its 
effectiveness in persuading courts and officials, the reliance on culture has serious repercussions for those 
women whose claims involve persecution that cannot be blamed on culture, or a cultural practice. 
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ROOM 1318 
 

Prisoners on Prisons: Voices from Inside the Prison Industrial Complex 
 
The Journal of Prisoners on Prisons (JPP) is a prisoner written, academically oriented and peer reviewed, non-profit 
journal, based on the tradition of the penal press. In a context where there is little ethnographic research on 
prison life, the JPP brings the knowledge produced by prison writers together with academic arguments to 
enlighten public discourse about the current state of carceral institutions.  Drawing on a tradition of prisoner 
participation in debates in the sociology of punishment, such as the highly successful Norwegian Association for 
Penal Reform meetings (KROM) and bi-annual International Conference on Penal Abolition (ICOPA), the papers 
presented in this session will critically examine the inner workings of the prison industrial complex through the 
scholarly writings of prisoners.  On account of the authors being currently incarcerated, some papers will be read 
in absentia by members of the JPP Editorial Board or designated representatives.        
 
Chair: Bob Gaucher, Department of Criminology, University of Ottawa 
 
Scott Steffler, JPP Contributing Author  
     

/ÒÅÇÏÎȭÓ !ÎÔÉ-educaÔÉÏÎ Ȭ#ÏÒÒÅÃÔÉÏÎÓȭ 0ÏÌÉÃÙȡ ! 3ÕÒÐÒÉÓÅȩ 
Penal populist politics have reduced the opportunities to participate in voluntary prison education initiatives for 
prisoners in Canada and the United States.  This short piece takes us beyond electoral politics, to consider the 
institutional barriers faced by those who pursue higher education behind bars.  Drawing on his experience, 
3ÔÅÆÆÌÅÒ ÉÌÌÕÓÔÒÁÔÅÓ ÈÏ× ÔÈÅ ÄÉÓÃÒÅÔÉÏÎÁÒÙ ÐÏ×ÅÒÓ ÁÆÆÏÒÄÅÄ ÔÏ ȬÃÏÒÒÅÃÔÉÏÎÁÌȭ ÏÆÆÉÃÅÒÓ ÃÁÎ ÂÅ ÕÓÅÄ ÔÏ ÏÂÓÔÒÕÃÔ ÁÎÄ ÁÌÌ-
together thwart oneȭÓ ÅÄÕÃÁÔÉÏÎÁÌ ÐÒÏÇÒÅÓÓȢ 
 
Peter Collins, JPP Contributing Author      

 
%ÄÕÃÁÔÉÏÎ ÉÎ 0ÒÉÓÏÎ ÏÒ 4ÈÅ !ÐÐÌÉÅÄ !ÒÔ ÏÆ Ȭ#ÏÒÒÅÃÔÉÏÎÁÌȭ $ÅÃÏÎÓÔÒÕÃÔÉÖÅ ,ÅÁÒÎÉÎÇ 

4ÈÅ #ÏÒÒÅÃÔÉÏÎÁÌ 3ÅÒÖÉÃÅ ÏÆ #ÁÎÁÄÁ ɉ#3#Ɋ ÉÓ ÏÆÔÅÎ ÈÅÒÁÌÄÅÄ ÉÎ ÔÈÅ ÇÌÏÂÁÌ ȬÃÏÒÒÅÃÔÉÏÎÁÌȭ ÃÏÍÍÕÎÉÔÙ ÁÓ Á Íodel 
organization whose policies, practices and programs are to be emulated. However, first-hand evidence puts into 
ÑÕÅÓÔÉÏÎ ×ÈÅÔÈÅÒ #3# ÏÕÇÈÔ ÔÏ ÂÅ ÉÎÖÏÌÖÅÄ ÉÎ ȬÃÏÒÒÅÃÔÉÏÎÁÌȭ ÉÍÐÅÒÉÁÌÉÓÍȢ  )Î ÈÉÓ ÅØÐÏÓïȟ #ÏÌÌÉÎÓ ÄÉÓÃÕÓÓÅÓ ÔÈÅ 
impact of labelling and status degradation through risk assessment, along with the punitive impulse exhibited by 
guards and other employees of the Service that transform meagre educational opportunities into instruments of 
social control.  Drawing on past governmental reports critical of federal imprisonment in Canada, he concludes 
ÔÈÁÔ #3#ȭÓ ÂÒÁÎÄ ÏÆ ȬÃÏÒÒÅÃÔÉÏÎÁÌȭ ÅÄÕÃÁÔÉÏÎ ÃÏÎÔÉÎÕÅÓ ÔÏ ÔÅÁÃÈ ÉÔÓ ÐÕÐÉÌÓ ÍÏÒÅ ÁÂÏÕÔ ÈÏ× ÔÈÅ ÓÙÓÔÅÍ ÏÂÓÔÒÕÃÔÓ 
personal growth than it provides tools to succeed in society.  
 
Eugene Alexander Dey, JPP Contributing Author  
 

Correctional Asylums of the 21st Century 
This brief article draws on a vignette of an attempted suicide in an American prison to illustrate the inherent 
contradiction between the therapeutic needs of mentally ill persons and the coercive and totalizing conditions of 
ÃÁÒÃÅÒÁÌ ÓÐÁÃÅÓȢ 4ÈÉÓ ÃÏÎÔÒÁÄÉÃÔÉÏÎ ÉÓ ÃÏÍÐÏÕÎÄÅÄ ÂÙ ÐÏÌÉÃÉÅÓ ÔÈÁÔ ÒÅÓÐÏÎÄ ÔÏ ȰÄÉÆÆÉÃÕÌÔȱ ÐÒÉÓÏÎÅÒÓ ×ÉÔÈ ÍÅÎÔÁÌ 
health needs by placing them in administrative segregation units (ASUs). All prisoners ɀ even those in well-
provisioned mainline cells ɀ experience stress and trauma that must be coped with. By placing the most 
vulnerable prisoners in ASUs, we exacerbate the dehumanizing and isolating effects of incarceration ɀ a recipe for 
disaster. 
 
Mike Larsen, York Centre for International Security Studies, York University 
Sophie Harkat, Justice for Mohamed Harkat 
Mohamed Harkat, Justice for Mohamed Harkat  
 

*ÕÓÔÉÃÅ ÉÎ 4ÉÅÒÓȡ 3ÅÃÕÒÉÔÙ #ÅÒÔÉǢÃÁÔÅ $ÅÔÅÎÔÉÏÎ ÉÎ #ÁÎÁÄÁ 
This article takes the form of an edited and annotated conversation between the co-authors. Mohamed (Moe) 
(ÁÒËÁÔȟ ÁÎ !ÌÇÅÒÉÁÎ ÒÅÆÕÇÅÅȟ ÈÁÓ ÂÅÅÎ ÄÅÅÍÅÄ Á ȬÓÅÃÕÒÉÔÙ ÔÈÒÅÁÔȭ ÁÎÄ ÓÕÂÊÅÃÔ ÔÏ Á #ÁÎÁÄÉÁÎ Émmigration security 
certificate since 2002. He experienced indefinite preventive detention, without charge or trial, in Provincial and 
Federal institutions, and is currently released on historically-strict bail conditions. In this article, Moe and Sophie 
Harkat discuss the experience of security certificate detention, both from the perspective of a detainee and from 



2009  C ANADIAN L AW & S OCIETY A SS OCIATION C ONFERENCE  

Carleton University  Dunton Tower 25 

ÔÈÁÔ ÏÆ Á ÓÐÏÕÓÅ ÃÁÍÐÁÉÇÎÉÎÇ ÆÏÒ ÈÅÒ ÈÕÓÂÁÎÄȭÓ ÒÅÌÅÁÓÅȢ 4ÈÅ ÁÕÔÈÏÒÓ ÁÒÇÕÅ ÔÈÁÔ ÓÅÃÕÒÉÔÙ ÃÅÒÔÉÆÉÃÁÔÅ ÂÁÉÌ ÉÓ ÉÎ ÅÆÆÅÃÔ 
another form of incarceration, made possible by pervasive surveillance and control arrangements that blur the 
boundaries between the domestic and the carceral. The article advances an abolitionist stance towards the 
security certificate regime, grounded in a rejection of two-tiered (citizen versus non-citizen) justice, secret 
ÐÒÏÃÅÅÄÉÎÇÓȟ ÁÎÄ ÌÅÇÁÌ ÔÁÃÔÉÃÓ ÔÈÁÔ ÅÒÏÄÅ ÄÕÅ ÐÒÏÃÅÓÓ ÉÎ ÔÈÅ ÎÁÍÅ ÏÆ ȬÓÅÃÕÒÉÔÙȭȢ 
 
Joe Lekarowicz ɉÐÓÅÕÄÏÎÙÍɊȟ ,ÉÎÇÕÉÓÔÉÃÓ ȟ +ÉÎÇȭÓ #ÏÌÌÅÇÅ ,ÏÎÄÏÎ 
 

Bush 
This article belongs to a tradition in prison writing that uses the recounting of personal experience to critically 
examine penal practices. In this case, the author uses a narrative recounting of his time as a detainee ɀ 
constructed around a series of interactions and conversations with fellow prisoner, friend, ÁÎÄ ÃÏÎÆÉÄÁÎÔ Ȭ"ÕÓÈȭ ɀ 
to explore the disorienting experience of U.S. immigration detention. He describes the atmosphere of systematic 
brutality and uncertainty that characterizes immigration detention, and discusses the resilience provided by 
human relationships in dehumanizing places. The search for normalcy and agency in the space of the detention 
camp is constantly undermined by a capricious system that steadfastly refuses to regard its subjects as persons. 
 
* Panellists are subject to change.  
 
 
ROOM 702 
 

Refashioning Law and Justice in Colonial and Postcolonial Societies 
 
Chair: Annie Bunting, Division of Social Science, York University 
 
Russell Smandych, Department of Sociology, University of Manitoba 
 

Law and Empire: Reflections on Recent Historiography 
This paper offers an assessment of the recent research and theorizing on the role of law in imperial expansion. 
Particular attention is given to studies of law and the expansion of the British Empire over the long nineteenth 
century. From these reflections on recent historiography, the author argues the heuristic value of undertaking 
ÍÏÒÅ ÅØÐÌÉÃÉÔ ÔÒÁÎÓÃÏÌÏÎÉÁÌ ÁÎÄ ÔÒÁÎÓÎÁÔÉÏÎÁÌ ÓÔÕÄÉÅÓ ÔÈÁÔ ÈÅÌÐ ÔÏ ÃÁÐÔÕÒÅ ÔÈÅ ÐÏÔÅÎÔÉÁÌ ȰÇÌÏÂÁÌȱ ÄÉÍÅÎÓÉÏÎÓ ÁÎÄ 
ÓÃÏÐÅ ÏÆ ȰÌÏÃÁÌȱ ɉÍÅÔÒÏÐÏÌÉÔÁÎ ÁÎÄ ÃÏÌÏÎÉÁÌɊ ÓÅÎÓÉÂÉÌÉÔÉÅÓ about law across the British Empire in the nineteenth 
century as well as in other colonial and postcolonial societies. 
 
Mosope Fagbongbe, Faculty of Law, University of British Columbia 
 

Institutionalising Supranational Adjudication: Gender Equity, Challenges and Prospects of an African Court 
!Ó ÏÆ *ÕÌÙ ΤΡΡΪȟ ÔÈÅ !ÆÒÉÃÁÎ #ÏÕÒÔ ÏÎ (ÕÍÁÎ ÁÎÄ 0ÅÏÐÌÅÓȭ 2ÉÇÈÔÓȟ ÅÓÔÁÂÌÉÓÈÅÄ ÉÎ ΤΡΡΨȟ ×ÁÓ ÓÔÉÌÌ ÇÒÁÐÐÌÉÎÇ ×ÉÔÈ 
teething problems when the Assembly of Heads of State and Government of the African Union adopted the 
Protocol on the Statute of the African Court on Justice and Human Rights. This instrument seeks to merge the 
!ÆÒÉÃÁÎ #ÏÕÒÔ ÏÎ (ÕÍÁÎ ÁÎÄ 0ÅÏÐÌÅÓȭ 2ÉÇÈÔÓ ÁÎÄ ÔÈÅ ɉÐÒÏÐÏÓÅÄɊ !ÆÒÉÃÁÎ #ÏÕÒÔ ÏÆ *ÕÓÔÉÃÅ ÉÎÔÏ Á ÓÉÎÇÌÅ ÅÆÆÅÃÔÉÖÅ 
supranational African Court of Justice and Human Rights on the continent. This essay undertakes a study of the 
future of a single continental court applying critical feminist Third World Approach to International Law 
methodological and analytical tools. 
 
Fadi Ennab, Department of Sociology, University of Manitoba 
 

Violence on the Western Canadian Frontier: A Socio-Historical Study 
Almost all Canadian legal-historical research that has touched on the topic of violence has been restricted to 
writing about it as it has been defined by criminal law and prosecuted in the courts. Consequently, a broader 
socio-historical analysis of violence is almost completely missing from Canadian legal-historical research. The 
purpose of this paper is to offer an analysis of the western Canadian frontier, during the North West Mounted 
Police (NWMP) era, to show how the Canadian frontier, like other frontiers, was a space and time that was 
inherently violent. I explore this argument by discussing violent encounters on the frontier between the NWMP, 
white settlers, and the Aboriginal people. These encounters are documented from primary sources, mostly 
archival records, of the NWMP crime reports and secondary sources. 
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Amanda Nettelbeck, School of Humanities, University of Adelaide 
Robert Foster, School of History and Politics, University of Adelaide 
 

4ÈÅ 2ÏÌÅ ÁÎÄ 2ÅÐÕÔÁÔÉÏÎ ÏÆ !ÕÓÔÒÁÌÉÁȭÓ #ÏÌÏÎÉÁÌ -ÏÕÎÔÅÄ 0ÏÌÉÃÅ #ÏÎÓÉÄÅÒÅÄ  
in Light of the North West Mounted Police 

Given the foundational role and historical reputation of the NWMP (RCMP) in the history of Western Canada, it is 
notable that the Mounted Police in the Australian colonies have little or no comparable historical reputation. This 
is all the more surprising given that they played a similar foundational role in Australian settlement; like the 
NWMP they operated on the frontiers of settlement and played a central role in extending European authority 
ÏÖÅÒ !ÂÏÒÉÇÉÎÁÌ ÐÅÏÐÌÅÓȢ 4ÈÉÓ ÐÁÐÅÒ ×ÉÌÌ ÅØÁÍÉÎÅ ÔÈÅ ÒÏÌÅ ÁÎÄ ÒÅÐÕÔÁÔÉÏÎ ÏÆ !ÕÓÔÒÁÌÉÁȭÓ ÃÏÌÏÎÉÁÌ -ÏÕÎÔÅÄ 0ÏÌÉÃÅ ÉÎ 
light of the operations of the NWMP. What do the similarities and differences reveal about the policing of the 
respective frontiers and what light does it cast on the very different historical reputations of the respective 
forces? 
 
 
ROOM 1816 
 
 

The role of efficiency, social expectations and morality considerations in economic decision-making: another 
ÌÏÏË ÁÔ ÌÅÇÁÌ ȰÒÁÔÉÏÎÁÌÉÔÙȱ Ⱦ %ÆÆÉÃÁÃÉÔïȟ ÃÏÎÓÉÄïÒÁÔÉÏÎÓ ÓÏÃÉÁÌÅÓ ÅÔ ÍÏÒÁÌÉÔï ÃÈÅÚ Ìȭhomo economicus : les diverses 

facettes de la rationalité en fait et en droit 
(continued) 

 
Chair : Michel Coutu, École de relations industrielles, Université de Montréal 
 
Thomas McMorrow, Faculté de droit, Université McGill 
 
A Question of Loyalty? How What Is Characterized as "the Legal" Shapes Discussion Over Property Rights on 
Aboriginal Reserves in Canada 
Ultimately all human action (including opinion) boils down to a question of loyalty. Yet differing loyalties may 
nonetheless find expression in the same commitments. In this paper, I argue that legal commentators with widely 
differing political loyalties nonetheless betray the same interpretive commitment to legal prescriptivism when it 
comes to conceiving questions of political economy within aboriginal collectivities. Legal prescriptivism ɂ the 
belief that law exists outside of and above human interaction ɂ obscures the organic and interactional character 
of law. It makes the human being subordinate to ideology ɂ whether it be conservative or purportedly 
"emancipatory". That said, conceiving of human beings as agents ɂ which an anti-prescriptivist approach would 
have us do ɂ becomes increasingly difficult the more we get into questions about property. Still remembering 
that conceptions of property are themselves human artefacts pushes back against a notion of any present 
political economic reality being totally ineluctable. 
 
Julie Paquin, Faculté de droit, Université McGill 
 

Les fondements de la flexibilité contractuelle dans les pays en voie de développement: le rôle des considérations 
ïÃÏÎÏÍÉÑÕÅÓȟ ÓÏÃÉÁÌÅÓ ÅÔ ÍÏÒÁÌÅÓ ÄÁÎÓ ÌȭÅØïÃÕÔÉÏÎ ÄÅÓ ÃÏÎÔÒÁÔÓ 

,ȭÁÃÔÕÅÌ ÐÒÏÇÒÁÍÍÅ Ⱥ droit et développement » développé par la Banque mondiale fait du droit étatique un 
ïÌïÍÅÎÔ ÃÌï ÄÁÎÓ ÌÅ ÂÏÎ ÆÏÎÃÔÉÏÎÎÅÍÅÎÔ ÄÅÓ ÅÎÔÒÅÐÒÉÓÅÓȢ ,Á ÐÒïÓÅÎÃÅ ÄȭÕÎ ÃÁÄÒÅ ÊÕÒÉÄÉÑÕÅ ÁÌÉÇÎï ÓÕÒ ÌÅÓ 
« meilleures pratiques » occidentales et encadrant efficacement les rapports entrÅ ÌȭÅÎÔÒÅÐÒÉÓÅ ÅÔ ÓÅÓ ÐÁÒÔÅÎÁÉÒÅÓ 
ÅÓÔ ÖÕÅ ÃÏÍÍÅ ÅÓÓÅÎÔÉÅÌÌÅ Û ÌÁ ÐÏÕÒÓÕÉÔÅ ÄȭÁÃÔÉÖÉÔïÓ ïÃÏÎÏÍÉÑÕÅÓ ÐÒÏÄÕÃÔÉÖÅÓȢ %Î ÃÅ ÑÕÉ ÃÏÎÃÅÒÎÅ ÌÅÓ ÒÁÐÐÏÒÔÓ 
ÉÎÔÅÒÅÎÔÒÅÐÒÉÓÅÓȟ ÃÅÔÔÅ ÁÐÐÒÏÃÈÅ ÓÕÇÇîÒÅ ÑÕÅ ÌȭÉÎÅÆÆÉÃÁÃÉÔï ÄÅÓ ÉÎÓÔÉÔÕÔÉÏÎÓ ÊÕÒÉÄÉÑÕÅÓ ÅÔ ÊÕÄÉÃÉÁÉÒÅÓ ÅÓÔ Û ÌȭÏrigine 
ÄÕ ÒÅÃÏÕÒÓ ÐÁÒ ÌÅÓ ÇÅÎÓ ÄȭÁÆÆÁÉÒÅÓ Û ÄÅÓ Ⱥ normes informelles Ȼ Û ÆÏÎÄÅÍÅÎÔ ÓÏÃÉÁÌȟ ÑÕȭÉÌ ÃÏÎÖÉÅÎÔ ÄÅ ÒÅÍÐÌÁÃÅÒ ÐÁÒ 
des normes « rationnelles » et « efficaces » assurant une meilleure exécution des contrats.  
Des entrevues effectuées auprès de gestionnaires de PME de la région de Dakar, Sénégal, soulèvent des doutes 
ÓÕÒ ÌÁ ÖÁÌÉÄÉÔï ÄȭÕÎ ÔÅÌ ÒÁÉÓÏÎÎÅÍÅÎÔȢ "ÉÅÎ ÑÕÅ ÌÅÓ 0-% ÄÁËÁÒÏÉÓÅÓ ÒÅÃÏÕÒÅÎÔ ÅÆÆÅÃÔÉÖÅÍÅÎÔ Û ÄÅÓ ÆÏÒÍÅÓ ÄÅ 
raisonnement distinctes tant de la rationalité économique sur laquelle le modèle ÄÅ ÌÁ "ÁÎÑÕÅ ÍÏÎÄÉÁÌÅ ÓȭÁÐÐÕÉÅ 
que de la conception individualiste du contrat comme échange de prestations entre des parties négociant 
ÌÉÂÒÅÍÅÎÔ ÅÎ ÆÏÎÃÔÉÏÎ ÄÅ ÌÅÕÒÓ ÉÎÔïÒðÔÓȟ ÌÅÓ ÒÅÌÁÔÉÏÎÓ ÄȭÁÆÆÁÉÒÅÓ ÎÏÕïÅÓ ÐÁÒ ÃÅÓ ÅÎÔÒÅÐÒÉÓÅÓ ÎÅ ÃÏÎÓÔÉÔÕÅÎÔ ÐÁÓ ÕÎÅ 
catégorie unique fondée sur des normes sociales uniformes. La nature de leurs relations et de leurs rapports de 
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ÆÏÒÃÅ ÊÏÕÅ ÕÎ ÒĖÌÅ ÄïÔÅÒÍÉÎÁÎÔ ÄÁÎÓ ÌÅ ÐÏÉÄÓ ÑÕȭÅÌÌÅÓ ÁÃÃÏÒÄÅÎÔ ÒÅÓÐÅÃÔÉÖÅÍÅÎÔ ÁÕØ ÃÏÎÓÉÄïÒÁÔÉÏÎÓ ïÃÏÎÏÍÉÑÕÅÓ 
et sociales/morales dans leurs décisions et, par conséquent, au rôle que le droit formel est susceptible de jouer 
dans leurs relations.  
 
 
ROOM 1111a 

 
Religion, Family and Sexuality 

 
Chair: Jeffrey Monaghan, Department of Law, Carleton University 
 
Pascale Fournier, Faculty of Law, University of Ottawa 

 
The Migration of Minority Religious Laws to Western Secular Courts:  

Jewish and Muslim Women Negotiating Divorce in Canada 
The proposed research will study the migration of minority religious laws and the effects of such migration on 
Jewish and Muslim women, looking specifically at Jewish and Muslim divorce laws and their application in Canada. 
We propose to study the treatment of minority religious laws through the examination of two specific forms of 
religious divorces: the Jewish Get and the Islamic Talaq. We will be guided in this research by the following four 
key questions: How does Canadian law shape Judaism and Islam? How do Judaism and Islam respond to Canadian 
legal prohibitions? How do community norms, social practices, and family contexts interact in the formation of 
religious experience? What are the strategies used by Jewish and Muslim women to navigate between the 
religious and secular spheres upon divorce? Within this framework, we will uncover the complex role of 
Jewish/Muslim women in the axis of religious law, Canadian law, and the divorce process. The findings of this 
research will improve upon existing theory in three key areas: 1) the integration of minority law into Western legal 
systems; 2) inter-religious comparisons; and 3) gender equality, specifically in religious communities. By using 
socio-legal and comparative perspectives, we aim to bring a critical perspective to the existing literature on the 
migration of minority religious laws to Western countries and the concomitant effects on women.  
 
Heather Shipley, Department of Religious Studies, University of Ottawa 
 

Religion, Sexual Difference and Law: The Construction of a Heterosexual National Identity in Canadian Law 
The purpose of this paper is to explore the use of religious ideologies in Canadian law, as a means of framing a 
heteronormative standard of identity.  I argue further that this heteronormative standard is reinforced and 
supported as part of a national identity in Canada, as an aspect of a national community to which individual 
ÐÁÒÔÉÃÉÐÁÎÔÓ ÁÒÅ ÍÅÁÎÔ ÔÏ ×ÁÎÔ ÔÏ ÂÅÌÏÎÇ ÔÏȢ  ) ×ÉÌÌ ÅØÁÍÉÎÅ ÃÏÎÓÔÒÕÃÔÉÏÎÓ ÏÆ ȰÁÃÃÅÐÔÁÂÌÅȱ ÉÄÅÎÔÉÔÙ ÔÒÁÉÔÓ 
developed through discussion of marriage and family regarding sexual difference through an analysis both of the 
role of religious beliefs and legal standards in Canadian court cases.  Canadian law has not taken to task creating a 
definition of sexuality, but rather has framed regulations regarding standards and norms related to sexual 
identification and sexual behaviours, which I argue have basis in religious ideological constructions.  These 
constructions are framed as being under threat from a break in the idealized heterosexual national identity, 
created and maintained through religious ideology and legal decision making. 
 
Adam M. Dodek, Faculty of Law, University of Ottawa 

 
/ÎÔÁÒÉÏȭÓ 3ÈÁÒÉÁ #ÏÎÔÒÏÖÅÒÓÙ ΨΦΦΩ-05: A Battle over Legal Pluralism 

There are many different ways to analyze the controversy over Sharia law that beset Ontario between 2003 and 
2005.  This paper uses the controversy over Sharia law as a case study regarding how Canadian society 
approaches issues of legal pluralism.  Many different legal systems operate within Canadian society (Pospisil, 
1971).  Legal pluralism is interested in the interaction of two or more legal systems in the same field (Engle Merry 
ΣΫΪΪɊȢ  )Î ÔÈÉÓ ÐÁÐÅÒȟ ) ÁÎÁÌÙÚÅ ÔÈÅ ÈÉÓÔÏÒÙ ÏÆ ÔÈÅ ÃÏÎÔÒÏÖÅÒÓÙ ÏÆ ÒÅÇÁÒÄÉÎÇ ÒÅÌÉÇÉÏÕÓ ÁÒÂÉÔÒÁÔÉÏÎ ÕÎÄÅÒ /ÎÔÁÒÉÏȭÓ 
Arbitration Act, 1991 which led to the appointment of former Attorney General Marion Boyd to conduct a review 
of that issue.  There are a number of ways in which the Government of Ontario could have responded to the 
controversy.  I argue that the events of 2003-2005 in Ontario demonstrate at least seven possible approaches to 
legal pluralism: (1) Accommodating legal pluralism; (2) Accommodation-plus (protections for the vulnerable); (3) 
Interaction between different legal orders; (4) State and court hegemony within a particular field (the Quebec 
Model); (5) Religious exclusion from the field of family law; (6) State hegemony in family law; and (7) State 
ÐÒÏÈÉÂÉÔÉÏÎ ÏÆ Á ÐÁÒÔÉÃÕÌÁÒ ÌÅÇÁÌ ÏÒÄÅÒ ɉȰÂÁÎÎÉÎÇȱ 3ÈÁÒÉÁ ÌÁ×ɊȢ  5ÌÔÉÍÁÔÅÌÙȟ ÔÈÅ /ÎÔÁÒÉÏ ÇÏÖÅÒÎÍÅÎÔȭÓ ÐÏÌÉÃÙ ÃÈÏÉÃÅ 
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ɉΨɊ ÒÅÐÒÅÓÅÎÔÅÄ ÔÈÅ ȰÔÒÉÕÍÐÈ ÏÆ ÔÈÅ ÉÄÅÏÌÏÇÙ ÏÆ ÌÅÇÁÌ ÃÅÎÔÒÁÌÉÓÍȱ ÁÎÄ Á ÍÏÄÅÒÎ ÄÁÙ ÅØÅÒÃÉÓÅ ÏÆ ȰÔÈÅ ÒÅÐÕÇÎÁÎÃÙ 
ÐÒÉÎÃÉÐÌÅ ×ÈÅÒÅÂÙ ÃÏÌÏÎÉÁÌ ÌÁ× ×ÁÓ ÕÓÅÄ ÔÏ ÏÕÔÌÁ× ÕÎÁÃÃÅÐÔÁÂÌÅ !ÆÒÉÃÁÎ ÃÕÓÔÏÍÓȱ ɉ%ÎÇÌÅ -ÅÒÒÙ ΣΫΪΪɊȢ 
 
Benjamin L. Berger, Faculty of Law, University of Victoria 
 

Is Religious Multiculturalism a Noble Lie? 
This paper builds upon past work establishing that our prevailing social account of legal multiculturalism and 
tolerance as an answer to deep religious difference obscures more about the interaction between law and 
religion than it shows.  Thinking about the relationships between religious diversity and the law in the more 
fraught terms of cross-cultural encounter is a more edifying means of understanding what is taking place in this 
crucial modern interaction.  This paper considers whether, despite this descriptive shortfall seen from the 
treetops, there is reason, as a practical matter, to shift the way we collectively speak about law and religion.  
/ÔÈÅÒ×ÉÓÅ ÐÕÔȟ ÉÓ ÔÈÅÒÅ ÃÁÕÓÅ ÔÏ ÃÈÁÎÇÅ ÔÈÅ ȰÓÔÏÒÉÅÓ ×Å ÌÉÖÅ ÂÙȩȱ  4ÈÉÓ ÐÁÐÅÒ ÁÒÇÕÅÓ ÔÈÁÔ ÔÈÅÒÅ ÁÒÅȟ ÉÎÄÅÅÄȟ ÃÅÒÔÁÉÎ 
insidious effects of carrying on under the conventional story, effects including the tethering of religious difference 
to the limits of adjudication, the alienation of religious communities, and the increased vulnerability of law itself.  
The paper argues that the public story should be re-told as one about cross-cultural encounter and, focussing on 
the role of the courts, offers reflections on what adjudicative virtues would be necessary to live effectively under 
this more complex but more honest account of law and religion in modern Canadian society.   
 
 
Sunday May 24, 2009 
 
 

9.00-10.30 am 
 
 
ROOM 1006 
 

The Culture of Marriage ... and Divorce 
 
Chair: Christiane Wilke, Department of Law, Carleton University 
 
Nicola Barker, Keele University  
 

A Simple Contract and a Feminist Judgment:  
Can a Vulnerable Adult Marry a Man with a History of Sexual Violence? 

In the case of Sheffield City Council v. E and Another [2005] Fam 326, Sheffield Council sought an injunction to 
prevent E, a 21-year-old woman with hydrocephalus and spina bifida who they claim has limited independence and 
ȰÆÕÎÃÔÉÏÎÓ ÁÔ ÔÈÅ ÌÅÖÅÌ ÏÆ Á ΣΥ-year-ÏÌÄȱȟ ÆÒÏÍ ÍÁÒÒÙÉÎÇ 3ȟ a 37-year-old man with a substantial history of 
convictions for sexually violent crimes, arguing that she lacked the capacity to marry.  The question for the court 
×ÁÓ ×ÈÅÔÈÅÒ %ȭÓ ÃÁÐÁÃÉÔÙ ÄÅÐÅÎÄÅÄ ÏÎ ÕÎÄÅÒÓÔÁÎÄÉÎÇ ÔÈÅ ÉÍÐÌÉÃÁÔÉÏÎÓ ÏÆ ÍÁÒÒÙÉÎÇ 3 ÉÎ ÐÁÒÔÉÃÕlar or whether she 
merely needs to demonstrate an understanding of the meaning of marriage generally.  This case raises interesting 
ÉÓÓÕÅÓ ÆÏÒ ÆÅÍÉÎÉÓÔÓȟ ÐÁÒÔÉÃÕÌÁÒÌÙ ÉÎ ÒÅÌÁÔÉÏÎ ÔÏ ÁÕÔÏÎÏÍÙȟ ÄÉÓÁÂÉÌÉÔÙȟ ÁÎÄ ÔÈÅ ÍÅÁÎÉÎÇ ɉÏÒ ȬÅÓÓÅÎÃÅȭɊ ÏÆ ÍÁÒÒÉÁÇÅȢ  
This paper considers the latter.3  
-Ò *ÕÓÔÉÃÅ -ÕÎÂÙ ÆÏÕÎÄ ÔÈÁÔ %ȭÓ ÃÁÐÁÃÉÔÙ ÔÏ ÍÁÒÒÙ ÄÅÐÅÎÄÅÄ ÏÎÌÙ ÏÎ ÈÅÒ ÂÅÉÎÇ ÁÂÌÅ ÔÏ ÕÎÄÅÒÓÔÁÎÄ ÔÈÅ Ȱthe duties 
ÁÎÄ ÒÅÓÐÏÎÓÉÂÉÌÉÔÉÅÓ ÔÈÁÔ ÎÏÒÍÁÌÌÙ ÁÔÔÁÃÈ ÔÏ ÍÁÒÒÉÁÇÅȱ and that this is, in essence, a simple contract that can be 
ȰÒÅÁÄÉÌÙ ÕÎÄÅÒÓÔÏÏÄ ÂÙ ÁÎÙÏÎÅ ÏÆ ÎÏÒÍÁÌ ÉÎÔÅÌÌÉÇÅÎÃÅȱ ɉÁÔ ΥΨΦɊȢ  (Å ÔÈÅÒÅÆÏÒÅ ÈÅÌÄ ÔÈÁÔ % ÄÉÄ ÎÏÔ ÎÅÅÄ ÔÏ 
demonstrate an understanding of the potential consequences of marrying S in particular. 
In this paper, I argue that Mr Justice Munby was mistaken in his assumption that the essence of marriage is 
universal and readily understandable.  Instead, analysis of recent judicial pronouncements on the essence of 
marriage demonstrates that it is heavily dependent upon context.  Capacity to marry requires an understanding of 
ÔÈÅ ȰÎÁÔÕÒÅ ÏÆ ÔÈÅ ÃÏÎÔÒÁÃÔȱȟ ÎÏÔ ÍÅÒÅÌÙ ÔÈÅ ×ÏÒÄÓ ÏÆ ÔÈÅ ÍÁÒÒÉÁÇÅ ÃÅÒÅÍÏÎÙȢ  ) ÁÒÇÕÅ ÔÈÁÔ ÔÈÅ ÎÁÔÕÒÅ ÏÆ ÔÈÅ 
marriage contract is not, however, fixed and universal and is much more than a set of duties and responsibilities.  
-Ò *ÕÓÔÉÃÅ -ÕÎÂÙȭÓ Êudgment rejects an analogy to different levels of understanding required in relation to 
capacity to consent to more or less complicated medical treatment.  Whilst not wanting to unproblematically 

                                                 
3 The full issues raised by the case will be considered in a longer paper that I am co-writing with Marie Fox in the form of a 
ȬÆÅÍÉÎÉÓÔ ÊÕÄÇÍÅÎÔȭ ÏÎ ÔÈÅ ÃÁÓÅȢ 
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ÁÎÁÌÏÇÉÓÅ ÍÁÒÒÉÁÇÅ ÔÏ ÍÅÄÉÃÁÌ ÔÒÅÁÔÍÅÎÔȟ ) ÁÒÇÕÅ ÔÈÁÔ ÔÈÅ ȬÅÓÓÅÎÃÅȭ ÏÆ ÍÁÒÒÉÁÇÅ ÉÓ ÁÌÓÏ ÃÁÐÁÂÌÅ ÏÆ ÈÁÖÉÎÇ ÄÉÆÆÅÒÅÎÔ 
(rather than universal) meanings, which should require a different level of understanding.  Marriage would 
inevitably have a different essence if the spouse is a sexually violent man than if s/he is not. 
 
Margaret Denike 

 
7ÈÁÔȭÓ 1ÕÅÅÒ ÁÂÏÕÔ 0ÏÌÙÇÁÍÙȩ 

This paper explores the implications of various affiliations that have been made in social, legal and political 
discourses between polygamous and same-sex relationships, with attention to what they reveal about the hetero- 
and homo-normative frameworks  in  and by which these analogies are cast. In Canada and the U.S., throughout 
the 1990s, the association between queer and polygamous relationships was popularized through the fear-
mongering and catastrophizing proffered by the political and religious right in response to the prospect of 
legalizing gay and lesbian marriage, through their claims that the state sanctioning of same-sex marriage would 
invariably lead to the legitimization of polygamy, incest and bestiality. Such claims have given rise to a range of 
defensive responses and rebuttals by queer scholars as well as by GLBT and feminist activists, and to the recent 
pronouncement that they will inform the defence of the men facing criminal charges for practicing polygamy in 
B.C.  These responses  warrant critical analysis, as they have thrown into relief questions about how the legal 
recognition of relationships are politically and morally justified;  how stereotypes of pedophilia and sexual 
exploitation  continue to haunt the public imaginary for both non-monogamous and non-heterosexual unions; and 
more generally, how moral catastrophizing  reverberates within feminist and queer theory  and activism, and 
effects the how the subjects of rights and relationships are configured. 
 
Gbade Akinrinmade, Nigeria  

 
Status of Women Under Nigerian Customary Law ɀ Issues in Perspective 

It is an obvious fact that in some societies, the status of women has not been given its pride of place, there exists 
in such societies cultural practices, customs, and legal restraints which have greatly undermine the status of 
women. This ugly situation has also been of grave concern not only to womenfolk, but also to the international 
community in general. This has led to the ratification of a convention on the elimination of all forms of 
DiscriminÁÔÉÏÎ !ÇÁÉÎÓÔ ×ÏÍÅÎ Ȱ#%$!7ȱÂÙ ÔÈÅ 5ÎÉÔÅÄ .ÁÔÉÏÎÓȢ  
This article therefore seeks to examine the status of Women under Nigerian customary law and also attempt to 
proffer guidelines for improving their status. This will be done by drawing inspiration from what obtains in other 
jurisdictions.  
This paper will be divided into 4 segments. The first part will entail classification of terms, whilst the second 
segment will examine the status of women under the Nigerian Customary Law. The third will consist of a detailed 
exposition of current customary practices as it affects women status in the area of female circumcision, 
Widowhood rights, Inheritances, Mourning Rights and Asset sharing in cases of failed marriages amongst a host 
of others. It must be noted that there are some cultural practices which though may sound alien or contrary to 
the realities of modern day, but are of immense social utility to the people amongst whom such are been 
practiced, reference shall also be made to such practices.  
Finally, the concluding part which is the fourth segment will entail an appraisal of the current judicial practice in 
Nigeria, with suggestions and recommendations on how to improve the status of women by meeting with 
acceptance standard worldwide.  
 
Pascale Fournier 
 

The Migration of Minority Religious Laws to Western Secular Courts:  
Jewish and Muslim Women Negotiating Divorce in Canada 

The proposed research will study the migration of minority religious laws and the effects of such migration on 
Jewish and Muslim women, looking specifically at Jewish and Muslim divorce laws and their application in Canada. 
We propose to study the treatment of minority religious laws through the examination of two specific forms of 
religious divorces: the Jewish Get and the Islamic Talaq. We will be guided in this research by the following four 
key questions: How does Canadian law shape Judaism and Islam? How do Judaism and Islam respond to Canadian 
legal prohibitions? How do community norms, social practices, and family contexts interact in the formation of 
religious experience? What are the strategies used by Jewish and Muslim women to navigate between the 
religious and secular spheres upon divorce? Within this framework, we will uncover the complex role of 
Jewish/Muslim women in the axis of religious law, Canadian law, and the divorce process. The findings of this 
research will improve upon existing theory in three key areas: 1) the integration of minority law into Western legal 
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systems; 2) inter-religious comparisons; and 3) gender equality, specifically in religious communities. By using 
socio-legal and comparative perspectives, we aim to bring a critical perspective to the existing literature on the 
migration of minority religious laws to Western countries and the concomitant effects on women. 
 
 
ROOM 1318 
 

Les différents niveaux de la régulation socio-pénale ȡ ÅÎÔÒÅ ÌȭÁÕÔÏ-ÒïÇÕÌÁÔÉÏÎ ÅÔ ÌȭïÃÏÒïÇÕÌÁÔÉÏÎ 
 
Les communications présentées dans le cadre de ce panel abordent la question des différents niveaux de 
ÒïÇÕÌÁÔÉÏÎ ÑÕÉ ÓȭÏÐîÒÅÎÔ ÄÁÎÓ ÌÅÓ Óphères pénale et sociale. Les diverses manifestations de la régulation seront 
analysées à la fois au plan théorique et au plan empirique.  
 
Chair: Nicolas Carrier, Institute of Criminology and Criminal Justice, Carleton University 
 
Richard Dubé, Département de criminologieȟ 5ÎÉÖÅÒÓÉÔï Äȭ/ÔÔÁ×Á 
 

,ȭÁÕÔÏÒïÇÕÌÁÔÉÏÎ ÄÕ ÓÙÓÔîÍÅ ÄÅ ÄÒÏÉÔ ÃÒÉÍÉÎÅÌ : formes centrales et périphériques 
!Õ ÄïÂÕÔ ÄÅÓ ÁÎÎïÅÓ ΣΫΩΡȟ  ÌȭÈÏÎÏÒÁÂÌÅ *ÏÈÎ 4ÕÒÎÅÒȟ ÍÉÎÉÓÔÒÅ ÄÅ ÌÁ *ÕÓÔÉÃÅȟ ÄïÃÌÁÒÁÉÔ : « Canada needs a more 
contemporary criminal lawɂcredible, enforceable, flexible and compassionate » (Turner, 1971 : 4). Selon Turner, il 
fallait notamment prévoir une institution permanente, qui serait « uniquely dedicated to the process of law 
reform » et qui pourrait ainsi garder le droit « alive and moving in a changing society » (Ibid, 9). Ce que Turner avait 
ÁÌÏÒÓ ÅÎ ÔðÔÅȟ ÃȭïÔÁÉÔ Ⱥ a Federal Law Reform Commission, to give us a continuous, rather than episodic, review 
and reform of the law and the administration of justice in our country » (Ibid, 9). Le Canada a depuis connu la 
Commission de réforme du droit, créée en 1971 et dissoute en 1993, puis la Commission du droit, créée en 1996 et 
abolie en 2006. Le propos de la communication emprunte à la sociologie du droit de Niklas Luhmann la distinction 
centre/périphérie ÅÔ ÁÒÔÉÃÕÌÅ ÌȭÈÙÐÏÔÈîÓÅ ÓÅÌÏÎ ÌÁÑÕÅÌÌÅ ÓÁÎÓ ÉÎÓÔÉÔÕÔÉÏÎ ÄÅ ÒïÆÌÅØÉÏÎ ÐïÒÉÐÈïÒÉÑÕÅ ÓÕÒ ÌÅ ÄÒÏÉÔ 
ɉÃÏÍÍÉÓÓÉÏÎÓ ÄÅ ÒïÆÏÒÍÅɊȟ ÌȭÁÕÔÏÒïÇÕÌÁÔÉÏÎ ÄÕ ÓÙÓÔîÍÅ ÄÅ ÄÒÏÉÔ ÃÒÉÍÉÎÅÌɂÓÏÕÓ ÌȭÉÎÆÌÕÅÎÃÅ ÄïÔÅÒÍÉÎÁÎÔÅ ÄÅÓ 
organisations juridiques du centre (les tribunaux)ɂfonctionne sans créativité. Pour sortir du connu, pour innover 
ÅÔ ÓÅ ÍÅÔÔÒÅ ÅÎ ÐÈÁÓÅ ÁÖÅÃ ÌÅÓ ÅØÉÇÅÎÃÅÓ ÄȭÕÎÅ ÓÅÃÏÎÄÅ ÍÏÄÅÒÎÉÔï ÄïÊÛ ÔÁÒÄÉÖÅȟ ÌȭÁÕÔÏÒïÇÕÌÁÔÉÏÎ ÄÕ ÓÙÓÔîÍÅ ÄÏÉÔ 
pouvoir instituer une forme de dialectique entre les formes de régulations centralesɂque nécessite 
ÌȭÏÐïÒÁÔÉÏÎÎÁÌÉÔï ÄÕ ÓÙÓÔîÍÅɂet les formes de régulations périphériquesɂque nécessite son apprentissage. 
 
Bastien Quirion, Département de criminologieȟ 5ÎÉÖÅÒÓÉÔï Äȭ/ÔÔÁ×Á 
 

,ȭÉÎÔÅÒÖÅÎÔÉÏÎ ÁÕÐÒîÓ ÄÅÓ ÔÏØÉÃÏÍÁÎÅÓ ÁÕ 1ÕïÂÅÃ ÅÔ ÌÅÓ Äifférents niveaux de régulation des conduites 
#ȭÅÓÔ ÅÎ ΣΫΩΨ ÑÕÅ ÌÅ ÇÏÕÖÅÒÎÅÍÅÎÔ ÑÕïÂïÃÏÉÓ ÁÄÏÐÔÅ ÓÁ ÔÏÕÔÅ ÐÒÅÍÉîÒÅ ÐÏÌÉÔÉÑÕÅ ÃÏÎÓÁÃÒïÅ ÓÐïÃÉÆÉÑÕÅÍÅÎÔ Û ÌÁ 
ÑÕÅÓÔÉÏÎ ÄÅ ÌȭÕÓÁÇÅ ÅÔ ÄÅ ÌȭÁÂÕÓ ÄÅÓ ÄÒÏÇÕÅÓȢ 3ȭÏÒÇÁÎÉÓÅ ÄîÓ ÌÏÒÓȟ ÓÏÕÓ ÌÁ ÇÏÕÖÅÒÎÅ ÄÕ Ministère de la santé et des 
affaires socialesȟ ÔÏÕÔÅ ÕÎÅ ÓïÒÉÅ ÄÅ ÐÌÁÎÓ ÄȭÁÃÔÉÏÎ ÅÔ ÄȭïÎÏÎÃïÓ ÄÅ ÍÉÓÓÉÏÎ ÑÕÉ ÁÌÌÁÉÅÎÔ ÅÎÃÁÄÒÅÒ ÅÔ ÏÒÉÅÎÔÅÒ ÌÁ 
ÐÈÉÌÏÓÏÐÈÉÅ ÅÔ ÌÅÓ ÍÏÄÁÌÉÔïÓ ÄÅ ÌȭÉÎÔÅÒÖÅÎÔÉÏÎ ÅÎ ÍÁÔÉîÒÅ ÄÅ ÔÏØÉÃÏÍÁÎÉÅȢ  %Î ÒÅÃÏÎÎÁÉÓÓÁÎÔ ÑÕÅ ÌÁ ÑÕÅÓÔÉÏÎ ÄÅÓ 
drogues constitÕÅ ÕÎ ÅÎÊÅÕ ÐÏÌÉÔÉÑÕÅ ÉÍÐÏÒÔÁÎÔ ÅÔ ÑÕȭÅÌÌÅ ÎïÃÅÓÓÉÔÅ ÕÎÅ ÉÎÔÅÒÖÅÎÔÉÏÎ ÓÐïÃÉÁÌÉÓïÅȟ ÌȭOÔÁÔ ÑÕïÂïÃÏÉÓ 
ÁÌÌÁÉÔ ÃÏÎÔÒÉÂÕÅÒȟ ÐÁÒ ÌÅ ÂÉÁÉÓ ÄÅ ÓÅÓ ÄÉÖÅÒÓÅÓ ÐÏÌÉÔÉÑÕÅÓȟ Û ÏÒÉÅÎÔÅÒ ÌÁ ÆÁëÏÎ ÄÏÎÔ ÌȭÉÎÔÅÒÖÅÎÔÉÏÎ ÓÅÒÁ ÁÐÐÅÌïÅ Û ÓÅ 
développer. À ce titre, on reconnaît qÕÅ ÌȭÉÎÔÅÒÖÅÎÔÉÏÎ ÃÌÉÎÉÑÕÅ ÁÕÐÒîÓ ÄÅÓ ÔÏØÉÃÏÍÁÎÅÓ ÓȭÉÎÓÃÒÉÔ ÄÁÎÓ ÕÎ ÃÏÎÔÅØÔÅ 
ÐÏÌÉÔÉÑÕÅ ÅÔ ÉÎÓÔÉÔÕÔÉÏÎÎÅÌ ÐÌÕÓ ÇÌÏÂÁÌȟ ÅÔ ÑÕȭÅÌÌÅ ÒÅÎÖÏÉÅ Û ÄÅÓ ÅÎÊÅÕØ ÎÏÒÍÁÔÉÆÓ ÅÔ ÏÒÇÁÎÉÓÁÔÉÏÎÎÅÌÓ ÐÌÕÓ ÇïÎïÒÁÕØȢ 
%Î ÓȭÁÐÐÕÙÁÎÔ ÓÕÒ ÌÅÓ ÒïÓÕÌÔÁÔÓ ÄȭÕÎÅ ÁÎÁÌÙÓÅ ÄÅ ÃÏÎÔÅÎÕ ÄÅÓ différents documents politiques québécois traitant 
ÄÅ ÌÁ ÑÕÅÓÔÉÏÎ ÄÅÓ ÄÒÏÇÕÅÓȟ ÎÏÕÓ ÐÒÏÐÏÓÏÎÓ ÄȭÉÄÅÎÔÉÆÉÅÒ ÌÅÓ ÄÉÆÆïÒÅÎÔÓ ÎÉÖÅÁÕØ ÄÅ ÒïÇÕÌÁÔÉÏÎ ÄÅÓ ÃÏÎÄÕÉÔÅÓ ÑÕÉ ÏÎÔ 
été mobilisés pour répondre au phénomène de la toxicomanie. Nous identifions, entre autres, le transfert graduel 
des mécanismes institutionnels de prise en charge du toxicomane vers des ressources relevant davantage de la 
communauté et du milieu de vie des toxicomanes. On peut dès lors interpréter ces transformations, au plan 
théorique, comme une reconfiguration des mécanismes de régulation des conduite, par laquelle les individus et 
les communautés dites naturelles sont appelés à exercer des actions qui autrefois relevaient principalement des 
agences publiques spécialisées. 
 
Jean Poupart, École de criminologie, Université de Montréal 
 

« )Ì Ù Á ÊÕÓÔÅ ÔÏÉ ÑÕÉ ÐÅÕØ ÔȭÅÎ ÓÏÒÔÉÒ » : entre régulation et auto-régulation 
$ÁÎÓ ÌÁ ÒÅÃÈÅÒÃÈÅ ÑÕÅ ÎÏÕÓ ÁÖÏÎÓ ÍÅÎïÅ ÓÕÒ ÌȭÉÎÔïÇÒÁÔÉÏÎ ÓÏÃÉÁÌÅ ÅÔ ÐÒÏÆÅÓÓÉÏÎÎÅÌÌÅ ÄÅÓ ÐÅÒÓÏÎÎÅÓ ÉÎÃÁÒÃïÒïÅÓȟ 
une affirmation revenaiÔ ÓÏÕÖÅÎÔ ÄÁÎÓ ÌÅÓ ÅÎÔÒÅÖÕÅÓ ÐÁÒ ÒÁÐÐÏÒÔ Û ÌȭÅØÐïÒÉÅÎÃÅ ÐïÎÁÌÅ : « Il y a juste toi qui peux 
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ÔȭÅÎ ÓÏÒÔÉÒȩ ». Faut-ÉÌ ÉÎÔÅÒÐÒïÔÅÒ ÃÅ ÐÏÉÎÔ ÄÅ ÖÕÅ ÃÏÍÍÅ ÌȭÁÄÏÐÔÉÏÎ ÄȭÕÎÅ ÉÄïÏÌÏÇÉÅ ÃÏÕÒÁÎÔÅ ÄÁÎÓ ÌÅÓ ÉÎÔÅÒÖÅÎÔÉÏÎÓ 
professionnelles et les politiques pénales ayant tendance à reporter sur les individus la responsabilité de leur 
« délinquance Ȼ ÅÔ ÄÅ ÌÅÕÒ ÅÎÆÅÒÍÅÍÅÎÔ ÔÏÕÔ ÃÏÍÍÅ ÃÅÌÌÅ ÄÅ ÓȭÅÎ ÓÏÒÔÉÒȩ &ÁÕÔ-il plutôt interpréter cette posture 
comme une attitude pragmatique face à un système que les personnes incarcéréÅÓ ÖÏÉÅÎÔ ÐÌÕÔĖÔ ÓÏÕÓ ÌȭÁÎÇÌÅ ÄÅ ÌÁ 
contrainte et comme un frein à leur propre intégration? Retour réflexif sur nos données, cette communication 
ÓÅÒÁ ÌȭÏÃÃÁÓÉÏÎ ÄȭÕÎÅ ÉÎÔÅÒÒÏÇÁÔÉÏÎ ÓÕÒ ÌÁ ÎÏÔÉÏÎ ÍðÍÅ ÄÅ ÒÅÓÐÏÎÓÁÂÉÌÉÔï ÓÏÃÉÁÌÅ ÅÔ ÐïÎÁÌÅ ÄÁÎÓ ÌÅ ÃÏÎÔÅØÔÅ 
contemporain de même que sur la frontière souvent ténue entre régulation et auto-régulation. 
 
 
ROOM 702 
 

Political and Legal Legitimacy 
 
Chair: Augustine Park, Department of Sociology and Anthropology Carleton University 
 
Jared Giesbrecht, Faculty of Law University of Victoria 
 

Democracy and Difference: Seeking Disagreement without Domination 
Liberal democratic thought has come to place the ideal of equality at the core of democratic theory.  This ideal of 
equality is rooted in the notion of moral impartiality that grants the same moral standing to all human persons.  I 
will argue, however, that the ideal of equality is inconsistent with democratic governance and therefore 
undesirable as an ideal of democracy.   
Democratic governance in Canada has faced a number of challenges as a result of the democratic disruption that 
the ideal of equality produces.  First, there is a fundamental tension between liberal calls for a common, equal, 
and individualized citizenry and conservative calls for strengthening group identity and solidarity (the problem of 
asymmetry).  Second, most citizens are unable to take up and engage in political deliberation or hold a given order 
of government accountable for a certain service or program (the problem of democratic distortion).  Conceptually 
separating democracy and equality will establish a framework for allowing us to effectively address these 
concerns.   
First, I will briefly outline some of the key egalitarian impulses throughout history in order to sketch the context 
within which modern egalitarian thought exists.  Second, I will argue that inequality of persons is a structural 
necessity underlying democracy.  Finally, I will point toward a critical impulse for democratic theory to avoid 
domination.  This critical impulse will be rooted in the structural limitations of democratic inequality (i.e. inequality 
must be moderate) as well as non-democratic (e.g. ideological and metaphysical) reasons for limiting the amount 
of acceptable inequality.   
 
Solongo Wandan, Department of Political Science, New School for Social Research  

 
Lost in Transition? The Constituent Power between Rupture and Continuity 

This paper explores the relationship between transitions to democracy and constitution making. First established 
within the context of eighteenth century democratic revolutions, the link between democracy, revolution and 
constitution making gained new analytical leverage and became under intensified scrutiny with the multiple and 
proliferating attempts to found new regimes, to make new constitutions, and to initiate important political, social 
and institutional changes in places as diverse as Central and Eastern Europe, South Africa, Bolivia, Venezuela and 
Iraq. Especially in those states which achieved independent statehood out of past colonial rule and the transition 
to democracy in the post-World War II era, the process of drafting and adopting a constitution represented not 
only a clear break with the past but also ɀ and most importantly ɀ the very precondition for a new democratic 
future. In deliberately choosing constitutional and legal paths out of previous undemocratic rule, contemporary 
actors of democratic transitions renewed an age old and central promise of democracy, namely, the power and 
ÐÒÏÃÌÉÖÉÔÙ ÔÏ ÃÈÁÎÇÅ ÏÎÅȭÓ Ï×Î ÆÕÎÄÁÍÅÎÔÁÌ laws and institutions. Yet what does it mean to have the power to 
ÃÏÎÓÔÉÔÕÔÅȟ ÁÎÄ ×ÈÁÔȟ ÉÆ ÁÎÙȟ ÁÒÅ ÔÈÅ ÄÉÆÆÅÒÅÎÃÅÓ ÂÅÔ×ÅÅÎ ÔÏÄÁÙȭÓ ÐÒÁÃÔÉÃÅÓ ÏÆ ÐÏÌÉÔÉÃÁÌ ÓÅÌÆ-determination and 
collective self-legislation to its conceptual predecessors at the historical stage of the American and French 
Revolutions? Under conditions of twentieth century democratic transitions, that is, away from previously 
authoritarian, dictatorial or colonial rule and the sufferance of past injustices and crimes, I argue, the dominant 
model of a highly idealized, normatively much overburdened US American constitution-making as the foundation 
of a new democratic order which distinguishes between higher and ordinary law-making and exhibits a mainly 
future-oriented ideal can no longer be maintained. Instead, I argue, the process of drafting a constitution and the 
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resulting constitutional document are both normative and transformative in its response to the pre-existing 
political order and serve as important locale for societal discourses about the past.  
 
Yana Gorokhovskaia, Department of Law, Carleton University 
 

Constitutional Challenges in Times of Transition: Fighting the New Regime under Old Rules 
With countries formerly constituting the Soviet Union declaring independence and the Communist Party (CPSU) 
officially disbanded by Gorbachev, it seemed by January of 1992 that the Soviet Empire had ceased to be. 
Presidential decrees were issued in quick succession seizing Party property and declaring the CPSU 
ȬÕÎÃÏÎÓÔÉÔÕÔÉÏÎÁÌȢȭ 2ÕÓÓÉÁÎ ÐÏÌÉÔÉÃÉans and activists looked toward the future and economic and political reforms. 
The Party, however, was not ready to be relegated to oblivion. A group of deputies challenged the 
constitutionality of the presidential decrees and chose the newly created Constitutional Court as the venue for 
their appeal. In response, a group of Parliamentarians filed a petition asking the same court to evaluate the 
constitutionality of the CPSU. In May of 1992, the Court combined the two petitions into a single case. In this 
paper I address the subsequent trial.  
The trial of the CPSU was simultaneously an exploration and redaction of the Soviet legacy. Each side presented 
its own version of Party history. Was the Party responsible for mass bureaucratic atrocities beginning with Lenin 
and spanning eighty years? Or did it spawn countless scientific innovations, defeat Hitler, and build a superpower 
ÔÏ ÒÉÖÁÌ !ÍÅÒÉÃÁȩ 7ÁÓ ÉÔ ÔÈÅ 0ÁÒÔÙ ÏÆ 3ÔÁÌÉÎȩ /Ò ×ÁÓ ÉÔ 3ÔÁÌÉÎȭÓ ÇÒÅÁÔÅÓÔ ÖÉÃÔÉÍȩ 4ÈÅ ÔÒÉÁÌ ×ÁÓ Á ÂÁÔÔÌÅ ÏÖÅÒ ÂÏÔÈ ÈÏ× 
the Party would be remembered and what influence it would have in the future. 
I begin this paper by addressing the legal and political implications of a court challenge mounted by a former 
regime and heard in a newly formed democratic court bound by a communist constitution. Were the proceedings 
more performance than trial? I then examine the way history was utilized by both sides in the case. Why were 
certain events highlighted? Why were others ignored? I conclude the analysis by discussing the impact (or lack 
thereof) that the case had on the general public. I ask: Does history really matter in a time of political transition 
and upheaval? What is the political cost of historical amnesia?  
 
Trevor Purvis, Department of Law/Institute of Political Economy, Carleton University 
 

Impunity and International Legal Legitimacy After Bush 
This paper examines the field of international law at the end of the Bush Administration. Ten years after the 
British House of Lords  decision to allow Augusto Pinochet to be extradited to Spain to stand trial on charges of 
ÔÏÒÔÕÒÅ ÈÁÄ ÓÐÁÒËÅÄ ÈÏÐÅÓ ÔÈÁÔ ÉÎÔÅÒÎÁÔÉÏÎÁÌ ÃÒÉÍÉÎÁÌ ÌÁ× ÈÁÄ ÆÉÎÁÌÌÙ ÒÅÁÌÉÚÅÄ ȬÔÈÅ ÅÎÄ ÏÆ ÉÍÐÕÎÉÔÙȭȟ ÔÈÁÔ ÓÁÍÅ ÆÉÅÌÄ 
stands in tatters today. Flagrant violations of the principal tenets of the post-WWII human rights regime abound, 
while the asymmetry of their application calls into question quintessential elements of the rule of law. The paper 
takes as its point of departure the emerging literature on international constitutionalism, arguing that the 
legitimatory underpinnings requisite to a constitutionalism governed by the rule of law have been so seriously 
eroded as to fundamentally call into question the vitality of any such project. Through a re-examination of the 
insights offered by ex parte Pinochet I argue that only a thoroughgoing re-examination of state immunities can 
begin to resuscitate a moribund cosmopolitan constitutionalism. 
 
 
ROOM 1816 
 
'ÒÁÄÕÁÔÅ 3ÔÕÄÅÎÔÓȭ 7ÏÒËÓÈÏÐ 

Great Conference Talks: What You Wish You Would Have Known 
 
#ÈÁÉÒȡ .ÉÃÏÌÅ /ȭ"ÙÒÎÅ 
Diane Crocker 
Dawn Moore 
Richard Weisman 
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ROOM 1111a 
 

Regulatory Strategies 
 
Chair: Freya Kodar, Faculty of Law, University of Victoria 
 
Kim Brooks, Faculty of Law, McGill University  
 

Bridging Nations:  The Possibilities of Multilateralism in Tax Law 
Nations use tax treaties as a mechanism for allocating tax revenue between and among them.  These treaties, 
which are usually bilateral, have some significant limits, including that low-income countries have difficulty 
commanding beneficial treaties with high-income countries, that bilateral treaties facilitate tax evasion and 
avoidance, and they fail to prevent tax competition.  As a consequence, scholars have frequently called for a move 
toward greater multilateralism in international tax.  This paper reviews the potential advantages of bridging 
multiple nations through the use of tax treaties in an effort to determine whether they hold promise for the 
preservation of international tax systems. 
 
Lulu Thomas-Hawthorne, College of Law, University of South Africa 

 
#ÏÎÔÒÁÃÔ ,Á×ȭÓ ÃÈoice architecture: the nudging effect of default rules 

In a recent publication, Nudge: Improving decisions about health, wealth and happiness, the authors Thaler and 
Sunstein, have found that people value immediate gains higher than future gains; that people accept the status 
quo without question; that the fear of losses is greater than appreciation of gains; and that most people grossly 
overestimate their own abilities. The common denominator is that individuals do not necessarily make the best 
choices for themselves. This fact has forced legislatures worldwide to introduce consumer protection as an 
ÅØÐÒÅÓÓÉÏÎ ÏÆ ÔÈÅ ÍÏÄÅÒÎ ÓÔÁÔÅȭÓ ÐÒÏÔÅÃÔÉÖÅ ÒÏÌÅȢ 0ÒÏÊÅÃÔÉÎÇ ÔÈÅ ÔÈÅÏÒÙ ÏÆ ÎÕÄÇÉÎÇ ÏÎ ÔÏ ÔÈÅ ÌÁ× ÏÆ ÃÏÎÔÒÁÃÔ 
focuses attention on default rules. These are rules that will obtain if contractants do nothing, ie they accept the 
status quo term, do not agree otherwise and do not contract out of a default term. Although nudging is a form of 
ÐÁÔÅÒÎÁÌÉÓÍ ÉÔ ÃÁÎ ÂÅ ÊÕÓÔÉÆÉÅÄ ÂÙ ÉÎÔÒÏÄÕÃÔÉÏÎ ÏÆ ÔÈÅ ÐÁÒÁÄÏØ ȬÌÉÂÅÒÔÁÒÉÁÎ ÐÁÔÅÒÎÁÌÉÓÍȭȢ .ÕÄÇÉÎÇ ÒÅÐÒÅÓÅÎÔÓ 
ÃÏÎÔÒÁÃÔ ÌÁ×ȭÓ ÃÈÏÉÃÅ ÁÒÃÈÉÔÅÃÔÕÒÅ ÁÎÄ ÈÁÓ ÔÈÅ ÐÏÔÅÎÔÉÁÌ ÔÏ ÈÁÒÍÏÎÉÓÅ ÆÒÅÅÄÏÍ ÏÆ ÃÈÏÉÃÅ ÏÎ ÔÈÅ ÏÎÅ ÈÁÎÄ ×ÈÉÌÅ 
guiding consumers towards making improved decisions on the other. This paper traces the evolution of the 
changing role of default rules from the majoritarian default rules of traditional contract law, the immutable 
default rules characteristic of standard contracts to the penalty default rules emerging in consumer protection 
legislation.      
 
Fabian Flintoff, Faculty of Law, University of New South Wales 

 
Casual  Employment: Considering Rights and Practicalities in Australia and Canada  

In times of economic downturn businesses call for greater flexibility in the workforce.  Even in times of economic 
prosperity, casual employment is a significant and regularly used category of employment.  In Australia, the terms 
of casual employment have been shaped by the common law, a variety of statutes, and industrial instruments 
such as registered Awards and collectively bargained agreements. 
This paper explores the development and features of the crules relating to casual employment in an Australian 
context.  It considers the scope and nature of regulation in this area, and the effect it has had on the rights and 
entitlements of casual employees.  In doing so particular focus is placed on the expanded scope of the notion of 
casual employment in Australia. 
A contrast is drawn between the heavily regulated and segmented approach of Australia, and the less complex 
system in Alberta, Canada.  Alberta serves as a useful counterpoint considering the characteristics it shares with 
Australia, including the dominance of the neoliberal paradigm, combined with some degree of institutional 
compassion towards employees, including those who are not in a position to collectively bargain. 
The paper asks whether casual employees really have enforceable rights in both jurisdictions, and explores the 
gap between rights on paper, and the reality of enforcing those rights in a judicial system that favours elites. 
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11.00-12.30 pm 
 
ROOM 1006 
 

Gender, Sex and Unmarried Parents 
 
Chair: Susan B. Boyd, UBC Law 
 
Dorothy E. Chunn, Department of Sociology and Anthropology, SFU   

Ȭ0ÒÅÇÎÁÎÔ ÂÙ #ÈÁÎÃÅȭȡ #ÒÉÍÉÎÁÌ 3ÅÄÕÃÔÉÏÎ ÁÎÄ 5ÎÍÁÒÒÉÅÄ -ÏÔÈÅÒÈÏÏÄ ÉÎ "ÒÉÔÉÓÈ #ÏÌÕÍÂÉÁȟ 1892-1940 
 
(ÉÓÔÏÒÉÃÁÌÌÙȟ ÕÎÍÁÒÒÉÅÄ ÍÏÔÈÅÒÓ ×ÉÔÈ ȬÉÌÌÅÇÉÔÉÍÁÔÅȭ ÃÈÉÌÄÒÅÎ ×ÅÒÅ Á ÃÏÎÓÔÁÎÔ ÐÒÅÓÅÎÃÅ ÉÎ #ÁÎÁÄÁ ÁÌÔÈÏÕÇÈ 
responses to such women were diverse, ranging from community tolerance to moral, legal and social censure. 
This paper presents an empirical ÁÎÁÌÙÓÉÓ ÏÆ ÈÏ× ×ÏÍÅÎ ÏÒ ÆÁÍÉÌÙ ÍÅÍÂÅÒÓ ÏÆ ×ÏÍÅÎ ×ÈÏ ÂÅÃÁÍÅ ȬÐÒÅÇÎÁÎÔ ÂÙ 
ÃÈÁÎÃÅȭ ÁÔÔÅÍÐÔÅÄ ÔÏ ÕÓÅ ÔÈÅ ÃÒÉÍÉÎÁÌ ÌÁ× ÏÆ ÓÅÄÕÃÔÉÏÎ ÔÏ ÏÂÔÁÉÎ ÒÅÄÒÅÓÓ ÆÏÒ ÁÎ ÕÎÅØÐÅÃÔÅÄ ÐÒÅÇÎÁÎÃÙ ÔÈÁÔ 
occurred outside a marriage relationship. Criminal seduction was an offence ÔÈÁÔ ÁÓÓÕÍÅÄ Á ×ÏÍÁÎȭÓ ȬÃÏÎÓÅÎÔȭ ÔÏ 
ÓÅØÕÁÌ ÒÅÌÁÔÉÏÎÓȟ ÁÌÂÅÉÔ ÏÆÔÅÎ ÔÈÅ ȬÃÏÎÓÅÎÔȭ ×ÁÓ ÌÉÎËÅÄ ÔÏ Á ÍÁÎȭÓ ȬÐÒÏÍÉÓÅ ÏÆ ÍÁÒÒÉÁÇÅȭȢ 4ÈÅ ÆÏÃÕÓ ÏÆ ÔÈÉÓ ÐÁÐÅÒ ÉÓ 
the cases in which an unmarried woman or family members initiated the prosecution of the putative father of her 
child who denied paternity and/or any commitment to marriage. Data were derived from BC Supreme Court 
records of cases that were tried between 1892 and 1940 at the Criminal Assizes that were held twice a year at 
various cities and towns around the province. Although small in number, criminal seduction cases involving 
pregnant and post-natal women are useful for investigating broader issues of contemporary concern, including 
the construction of unmarried motherhood and fatherhood. 
 
Fiona Kelly, Law, UBC  

Single Mothers by Choice: Autonomous Mothering in the Canadian Courts 
 
Over the past two decades, single mothers by choice (SMCs) have emerged as a significant and growing 
phenomenon throughout the developed West. A single mother by choice is a woman who chooses to have or 
adopt a child, ËÎÏ×ÉÎÇ ÓÈÅ ×ÉÌÌ ÂÅ ÈÅÒ ÃÈÉÌÄȭÓ ÓÏÌÅ ÐÁÒÅÎÔ. In situations where the woman is the biological mother 
of the child, she typically conceives via donor insemination using the sperm of a known or anonymous donor. 
While the emergence of SMCs suggests that societal acceptance of autonomous motherhood may be on the rise, 
at least in circumstances where the woman is older, educated and financially stable, the law has been far less 
receptive. In the few cases in which SMCs have sought to assert their autonomy through the courts, they have 
ÍÅÔ ×ÉÔÈ ÓÉÇÎÉÆÉÃÁÎÔ ÒÅÓÉÓÔÁÎÃÅȢ 2ÅÆÌÅÃÔÉÎÇ ÔÈÅ ÃÕÒÒÅÎÔ ÔÒÅÎÄÓ ÉÎ ÆÁÍÉÌÙ ÌÁ× ÔÏ×ÁÒÄÓ ÓÈÁÒÅÄ ÐÁÒÅÎÔÉÎÇ ÁÎÄ ÆÁÔÈÅÒÓȭ 
ÒÉÇÈÔÓȟ ÃÏÕÒÔÓ ÈÁÖÅ ÓÔÒÏÎÇÌÙ ÏÐÐÏÓÅÄ ÁÔÔÅÍÐÔÓ ÂÙ ÍÏÔÈÅÒÓ ÔÏ ÅØÃÌÕÄÅ ȰÆÁÔÈÅÒÓȱȟ whether biological or social, from 
the lives of children. In this paper, I will explore the legal and social issues raised by single mothering by choice, 
focusing specifically on the response of Canadian courts to SMCs who have asserted their right to parent 
autonomously.  
 
Wanda A. Wiegers, College of Law, USASK  

Gender, Biology and Third Party Custody Disputes:  A Case Study of Hendricks v. Swan (the Saskatoon Dad case) 
 
In this paper, I explore the gendered dimensions of the legal claims of unmarried, non-cohabiting parents to 
custody of their biological children vis-à-vis third parties.  These cases generally arise where a birth mother seeks 
to revoke her consent to adoption or where one parent (usually the mother) has surrendered custody of the child 
to a non-biological parent.  Drawing on media accounts, transcripts of the proceedings and the Saskatchewan 
1ÕÅÅÎȭÓ "ÅÎÃÈ ΤΡΡΩ ÄÅÃÉÓÉÏÎ ÉÎ Hendricks v. Swan, as well as an extensive Quicklaw search of all third party 
custody disputes since 1985, I examine how biological fatherhood and motherhood and the respective rights and 
obligations of birth parents are constructed in these disputes.  The paper will highlight shifts in the legal status of 
biological fatherhood and discuss related constraints on the autonomy of birth mothers.  
 
Susan B. Boyd, LAW, UBC  

2ÅÓÐÏÎÓÉÂÌÅ -ÏÔÈÅÒÈÏÏÄ ÁÎÄ 7ÏÍÅÎȭÓ !ÕÔÏÎÏÍÙ 
 
4ÈÉÓ ÐÁÐÅÒ ÅØÐÌÏÒÅÓ ÔÈÅ ÔÅÎÓÉÏÎÓ ÂÅÔ×ÅÅÎ ×ÏÍÅÎȭÓ ÁÕÔÏÎÏÍÙ ɉÁÎÄ ÐÈÅÎÏÍÅÎÁ ÓÕÃÈ ÁÓ ȰÓÉÎÇÌÅ ÍÏÔÈÅÒÓ ÂÙ 
ÃÈÏÉÃÅȱɊ ÁÎÄ ÅØÐÅÃÔÁÔÉÏÎÓ ÏÆ ÍÏÄÅÒÎ ȰÒÅÓÐÏÎÓÉÂÌÅȱ ÍÏÔÈÅÒÈÏÏÄȢ 'oing back to first principles of feminism, the 
paper asks what autonomy mothers can have in the face of socio-ÌÅÇÁÌ ÎÏÒÍÓ ÔÈÁÔ ÐÒÉÏÒÉÔÉÚÅ ÃÈÉÌÄÒÅÎȭÓ 
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relationships with their fathers. Feminism has been centrally concerned with freeing women to shape their own 
lives, rather than accepting the definition given by male-dominated society. Yet feminists have also been critical of 
the individualist version of autonomy at the core of liberalism and formal equality. The very relationship between 
mother-caregivers and children illustrates the important connection between relationships and autonomy: the 
caregiving that mothers provide enables children to become autonomous persons yet, at the same time, this 
relationship constrains maternal autonomy. In the current context that encourages engaged fatherhood, the 
potential for maternal autonomy may be even more compromised ɀ a deep irony in a supposedly post-feminist 
era. ! ÒÅÓÐÏÎÓÉÂÌÅ ÍÏÔÈÅÒ ÉÓ ÎÏ× ÅØÐÅÃÔÅÄ ÔÏ ÎÕÒÔÕÒÅ Á ÃÈÉÌÄȭÓ ÒÅÌÁÔÉÏÎÓÈÉÐ ×ÉÔÈ ÔÈÅ ÆÁÔÈÅÒȟ ÕÎÌÅÓÓ ÈÅ ÉÓ proven to 
be harmful to the child. The ability of women to make autonomous decisions ɀ whether to place a child for 
ÁÄÏÐÔÉÏÎ ÏÒ ÔÏ ÐÁÒÅÎÔ ×ÉÔÈÏÕÔ ÔÈÅ ÁÃÔÉÖÅ ÉÎÖÏÌÖÅÍÅÎÔ ÏÆ Á ÃÈÉÌÄȭÓ ÇÅÎÅÔÉÃ ÆÁÔÈÅÒ ɀ in the face of this normative 
expectation is dubious. Moreover, the dominance of the heterosexual and patriarchal family ɀ always a challenge 
ÆÏÒ ×ÏÍÅÎȭÓ ÁÕÔÏÎÏÍÙ ɀ ÉÓ ÁÒÇÕÁÂÌÙ ÒÅÐÒÏÄÕÃÅÄ ÉÎ ÔÈÉÓ ÉÍÐÏÓÉÔÉÏÎ ÏÆ ÅÑÕÁÌ ÐÁÒÅÎÔÉÎÇ ÉÎ ÔÈÅ ÎÁÍÅ ÏÆ ÃÈÉÌÄÒÅÎȭÓ 
rights.  
 
 
ROOM 1318 
 

Les différents niveaux de la régulation socio-pénale ȡ ÅÎÔÒÅ ÌȭÁÕÔÏ-ÒïÇÕÌÁÔÉÏÎ ÅÔ ÌȭïÃÏÒïÇÕÌÁÔÉÏÎ 
(suite) 

 
Chair: Nicolas Carrier, Institute of Criminology and Criminal Justice, Carleton University 
 
Laura Aubert, Centre international de criminologie comparée, Université de Montréal 
 

La troisième voie : socialisation de la justice ou extension du filet pénal ? 
! ÌÁ ÆÉÎ ÄÅÓ ÁÎÎïÅÓ ΣΫΪΡȟ ÌÅÓ ÐÁÒÑÕÅÔÓ ÆÒÁÎëÁÉÓ ÏÎÔ ÃÈÅÒÃÈï Û ÒïÐÏÎÄÒÅ Û ÌȭÅÎÇÏÒÇÅÍÅÎÔ ÄÅ ÌÁ ÊÕÓÔÉÃÅ ÐïÎÁÌÅ ÅÔ Û 
ÌȭÉÎÅÆÆÉÃÉÅÎÃÅ ÄÅ ÓÅÓ ÒïÐÏÎÓÅÓ ÄÁÎÓ ÌÅ ÔÒÁÉÔÅÍÅÎÔ ÄÅ ÌÁ ÄïÌÉÎÑÕÁÎÃÅȢ %Î ÃÒïÁnt une troisième voie, ils ont tenté de 
ÃÏÍÂÉÎÅÒ ÌÁ ÇÅÓÔÉÏÎ ÄÅÓ ÆÌÕØ ÐïÎÁÕØ ÁÖÅÃ ÌȭÁÍïÌÉÏÒÁÔÉÏÎ ÄÅ ÌÅÕÒÓ ÉÎÔÅÒÖÅÎÔÉÏÎÓȢ ! ÐÁÒÔÉÒ ÄÅÓ ÒïÓÕÌÔÁÔÓ ÄȭÕÎÅ 
recherche qui a porté sur le recours aux mesures de la troisième voie dans les juridictions françaises de Bobigny et 
ÄÅ "ÏÒÄÅÁÕØȟ ÃÅÔÔÅ ÃÏÍÍÕÎÉÃÁÔÉÏÎ ÍÏÎÔÒÅÒÁȟ ÑÕȭÅÎ ÄïÐÉÔ ÄÅ ÌȭÈïÔïÒÏÇïÎïÉÔï ÏÂÓÅÒÖïÅ ÁÕ ÎÉÖÅÁÕ ÄÅÓ ÐÒÁÔÉÑÕÅÓ 
ÁÌÔÅÒÎÁÔÉÖÅÓ ÄÅ ÃÅÓ ÄÅÕØ ÐÁÒÑÕÅÔÓȟ ÌȭïÖÏÌÕÔÉÏÎ ÃÏÎÓÁÃÒïÅ ÐÁÒ ÃÅ ÄÉÓÐÏÓÉÔÉÆ ÔÒÁÄÕÉÔ ÍÏÉÎÓ ÕÎÅ ÒïÎÏÖÁÔÉÏÎ ÄÅÓ 
réponses apportées par la justiÃÅ ÐïÎÁÌÅ ÑÕÅ ÌȭÅØÔÅÎÓÉÏÎ ÄÅ ÓÏÎ ÄÏÍÁÉÎÅ ÄȭÉÎÔÅÒÖÅÎÔÉÏÎȢ 3É ÌȭÅØÉÓÔÅÎÃÅ ÄÅ ÃÅÔÔÅ 
ÔÒÏÉÓÉîÍÅ ÖÏÉÅ ÎȭÅÓÔ ÐÁÓ ÒÅÍÉÓÅ ÅÎ ÃÁÕÓÅ ÅÔ ÌÅ ÓÅÒÁ ÄÉÆÆÉÃÉÌÅÍÅÎÔ ÁÕ ÒÅÇÁÒÄ ÄÅÓ ÏÒÉÅÎÔÁÔÉÏÎÓ ÁÃÔÕÅÌÌÅÓ ÅÎ ÆÁÖÅÕÒ ÄÕ 
ÓÙÓÔïÍÁÔÉÓÍÅ ÄÅ ÌÁ ÒïÐÏÎÓÅ ÐïÎÁÌÅȟ ÉÌ ÁÐÐÁÒÁÿÔ ÑÕȭÅÌÌÅ Á ÅÎ ÐÁÒÔÉÅ ïÃÈÏÕï Û ÓȭÉÍÐÏÓÅÒ ÃÏÍÍÅ ÕÎÅ ÁÌÔÅÒÎÁÔÉÖÅ 
ÐÏÔÅÎÔÉÅÌÌÅ ÁÕØ ÖÏÉÅÓ ÊÕÒÉÄÉÃÔÉÏÎÎÅÌÌÅÓȢ ,ȭÉÎÅÒÔÉÅ ÄÏÎÔ ÔïÍÏÉÇÎÅ ÌȭïÖÏÌÕÔÉÏÎ ÄÅ ÃÅ ÄÉÓÐÏÓÉÔÉÆ ÎÅ ÓÉÇÎÅ ÐÁÓ 
ÎïÃÅÓÓÁÉÒÅÍÅÎÔ ÌȭÉÎÃÁÐÁÃÉÔï ÄȭÕÎÅ ÉÎÓÔÉÔÕÔÉÏÎ Û ÓÅ ÒïÎÏÖÅÒ ÍÁÉÓ ÒïÖîÌÅ ÑÕÅ ÌÁ ÆÏÎÃÔÉÏÎ ÄÅ ÊÕÓÔÉÃÅ ÅÓt de plus en plus 
ÔÒÁÖÁÉÌÌïÅ ÐÁÒ ÌÅÓ ÐÒÏÂÌîÍÅÓ ÓÏÃÉÁÕØ ÅÔ ÌÅÓ ÐÏÌÉÔÉÑÕÅÓ ÊÕÄÉÃÉÁÉÒÅÓ ÃÉÂÌïÅÓȢ #ȭÅÓÔ ÓÁÎÓ ÄÏÕÔÅ ÌÛ ÌÅ ÐÒÉÎÃÉÐÁÌ ÄïÆÉ ÁÕÑÕÅÌ 
ÌÁ ÊÕÓÔÉÃÅ ÐïÎÁÌÅ ÅÓÔ ÃÏÎÆÒÏÎÔïÅ ÁÕÊÏÕÒÄȭÈÕÉ ÍÁÉÓ ÑÕÉ ÅÎÇÁÇÅȟ ÐÌÕÓ ÌÁÒÇÅÍÅÎÔȟ ÌÁ ÃÏÎÔÒÉÂÕÔÉÏÎ ÄÅ ÌÁ ÓÏÃÉïÔï ÄÁÎÓ 
son ÅÎÓÅÍÂÌÅȟ ÌÁ ÆÁëÏÎ ÄÏÎÔ ÌÅÓ ÁÃÔÅÕÒÓ ÄÕ ÍÏÎÄÅ ÊÕÄÉÃÉÁÉÒÅȟ ÐÁÒÁÊÕÄÉÃÉÁÉÒÅ ÅÔ ÓÏÃÉÁÌ ÓȭÁÐÐÒÏÐÒÉÅÎÔ ÌÅÓ ÄÉÓÐÏÓÉÔÉÆÓ 
pénaux ne pouvant être comprise indépendamment des conditions et des dynamiques sociales qui les entourent. 
 
Mylène Jaccoud, Centre international de criminologie comparée, Université de Montréal 

 
La médiation pénale : autorégulation ? 

La médiation pénale est une pratique institutionnalisée dans le registre des mesures pénales alternatives de 
nombreux États. Les fonctions que certains auteurs attriÂÕÅÎÔ Û ÃÅÔÔÅ ÐÒÁÔÉÑÕÅ ÑÕÅ ÌȭÏÎ ÄÉÔ ÉÎÎÏÖÁÎÔÅ ÓÏÎÔ 
plurielles : à un niveau macrosociologique, la médiation pénale est envisagée comme une pratique transformatrice 
ÄÅ ÌȭÉÄïÏÌÏÇÉÅ ÐÕÎÉÔÉÖÅ ÅÔ ÒïÈÁÂÉÌÉÔÁÔÉÖÅ ÄÕ ÓÙÓÔîÍÅ ÐïÎÁÌȠ Û ÕÎ ÎÉÖÅÁÕ ÐÌÕÓ ÍÉÃÒÏÓÏÃÉÏÌÏÇÉÑue, on lui attribue un 
ÒĖÌÅ ÄȭȺÅÍÐÏ×ÅÒÍÅÎÔȻ ÏÕ ÄȭÁÕÔÏÎÏÍÉÓÁÔÉÏÎ ÄÅÓ ÐÁÒÔÉÅÓ ÄÁÎÓ ÌÅ ÃÈÁÍÐ ÄÅ ÌÁ ÒïÇÕÌÁÔÉÏÎ ÄÅÓ ÃÏÎÆÌÉÔÓȢ $ÁÎÓ ÃÅÔÔÅ 
intervention, nous allons interroger ces fondements théoriques à la lumière des thèses de la régulation et des 
nouvelles formes de normativités qui régissent les sociétés dites postdisciplinaires. 
 
Marion Vacheret, École de criminologie, Université de Montréal 
 

Rôle et pouvoir des comités de détenus dans l'autorégulation de la population carcérale 
Dans les institutions carcérales, les comités de détenus ont été instaurés dans le but de favoriser une participation 
aux décisions des condamnés. Présents dans certains pays comme le Canada depuis les années 1960, plusieurs 
pays d'Europe tentent de les mettre en place et, dans ce cadre, se trouvent confrontés à de nombreuses 



2009  C ANADIAN L AW & S OCIETY A SS OCIATION C ONFERENCE  

Carleton University  Dunton Tower 36 

résistances. Que l'on parle de favoriser la communication entre l'administration et les détenus, d'implication dans 
l'exécution de la peine ou encore de participation à la vie collective, l'objet de cette présentation est d'analyser 
comment ces comités élus à titre de représentants de la population captive jouent un rôle dans l'autorégulation 
de la population carcérale et comment une démarche au départ de normalisation des conditions de détention 
tend à être instrumentalisée. 
 
 
ROOM 702 
 

Criminal Justice Issues I  
 
Chair: Diane Crockerȟ $ÅÐÁÒÔÍÅÎÔ ÏÆ 3ÏÃÉÏÌÏÇÙ ÁÎÄ #ÒÉÍÉÎÏÌÏÇÙȟ 3ÁÉÎÔ -ÁÒÙȭÓ 5ÎÉÖÅÒÓÉÔÙ  
 
Wei Wang, Department of Sociology, University of Saskatchewan 
 

Youth crime in China: An empirical analysis under an integrated model 
According to the National Bureau of Statistics of China, the official department of statistics in China, there were 
over 250,000 youth crime charges in 2004. Although individuals do not always report to the crimes to the police, 
both schools and parents are concerned with youth delinquency and consider it a serious problem. A number of 
researchers in western countries have undertaken such work but little research which focuses on Chinese juvenile 
delinquency could be found. This research is trying to test if western theories can be applied to a different social 
context and to empirically explain the causation of youth crime in China. An integrated model is addressed, 
through a self-report survey with 385 respondents. The respondents are high school students in the city of 
Shenyang, aged from 16 to 18. Data from the survey suggests that strain theory, differential assocation theory and 
social bond theory could provide explanations of youth crime in non-western country. Strain factor is directly 
associated with youth crime, while delinquent peers and weak social bond have indirect effect on delinquent 
behavior. Furthermore, an integrated theoretical model is established in this research to analyze the problem of 
youth crime in China. 
 
Jennifer A. Quaid, Faculty of Law, University of Ottawa 
 

Why Punish?  An Examination of the Justifications of Criminal Enforcement of Antitrust/Competition  
Law Offences in Canada and the United States 

Over the course of the 20th century, the extent of anticompetitive conduct that is subject to criminal sanction in 
Canada and the United States has decreased substantially.  Nevertheless, for that conduct still subject to criminal 
sanction, the severity of the sanctions applicable has increased markedly.  Moreover, the agencies responsible for 
the enforcement of antitrust/competition laws in Canada and the United States have clearly expressed their 
commitment to seeking harsher penalties for the most egregious conduct, notably conspiracy, horizontal price-
fixing and bid-rgging. 
The scholarly literature is generally supportive of the use of the criminal law in the context of the most serious 
anti-comptitive conduct.  This stands in contrast to the general debate that rages among scholars about the 
appropriate use and efficacy of criminal sanctions to regulate the most blameworthy conduct of business and 
economic actors. 
Starting from the premise of the general acceptance of recourse to criminal sanctions in the context of the most 
serious antitrust/competition offences, this author feels it is important to examine critically the stated and 
unstated objectives the competition agencies seek to achieve when they develop and implement their criminal 
enforcement policies.  One way to assess these objectives is to examine the extent to which their enforcement 
ÐÏÌÉÃÉÅÓ ÅØÐÒÅÓÓÌÙ ÏÒ ÉÍÐÌÉÃÉÔÌÙ ÄÒÁ× ÕÐÏÎ ÔÈÅ ÃÌÁÓÓÉÃÁÌ ÊÕÓÔÉÆÉÃÁÔÉÏÎÓ ÆÏÒ ÉÍÐÏÓÉÎÇ ÃÒÉÍÉÎÁÌ ÓÁÎÃÔÉÏÎÓȢ   4ÈÉÓ ÁÕÔÈÏÒȭÓ 
presentation will argue that identifying the nature of the justifications for criminal enforcement in 
antitrust/competition law is important for two reasons.  First, it is critical to evaluating, on a general policy level, 
whether recourse to the criminal law in this context is consistent with a legitimate use of the power and the 
prestige of the criminal law.  Second, looking at the justifications for criminal sanctions offers a basis upon which 
to assess whether the enforcement agencies are successful at achieving the goals for which they claim recourse 
to criminal sanctions is essential.  
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Hongming Cheng, Department of Sociology, University of Saskatchewan 
 

Food Crime in China: Its Extent, Offenders, and Causality 
This article reports on a survey and interviews with food safety regulators, food industry members, food 
consumers, food safety observers, and scholars,  in Zhejiang province of China, on the extent, the composition of 
offenders, and causality of food crime. Results from a self-administered questionnaire followed by oral interviews 
indicate that food crime is far more widespread than many are prepared to acknowledge. While it is clear that 
small food manufacturers may have greater opportunity and motivation to violate safety regulations than others, 
some large food companies are, however, often considered to be likely to commit even serious offences. A closer 
interaction among government, industry and academia, forming a triple helix, is playing an increasingly significant 
role in food crime. The results also suggest that respondents viewed food crime as something primarily guided by 
social culture, morals and values, implying that individuals and businesses choose to engage in food crime due 
primarily to social climate. The conclusion explores policy implications within food crime enforcement and 
suggests the need for increased attention from researchers, food regulators and criminal justice agencies.  
 
 
ROOM 1816 
 

Land Claims, Communists, and Criminal Punishment:  
Reflections from the Short History of the British Columbia Court of Appeal 

 
Provincial courts of appeal sit between trial courts, which produce the evidentiary record, and the Supreme Court 
of Canada, the court of final appeal. From this middle perch, they oversee the trial courts, but in turn are overseen 
by the Supreme Court. They supervise, but are themselves subject to supervision. 
The papers in this panel, drawn from a collection of essays on the British Columbia Court of Appeal, consider 
ÄÉÖÅÒÓÅ ÁÓÐÅÃÔÓ ÏÆ ÔÈÅ ÒÏÌÅ ÏÆ ÔÈÁÔ ÃÏÕÒÔ ÉÎ ÉÔÓ ÆÉÒÓÔ ΣΡΡ ÙÅÁÒÓȢ )Î ÐÁÒÔÉÃÕÌÁÒȟ ÔÈÅ ÐÁÐÅÒÓ ÒÅÆÌÅÃÔ ÏÎ ÔÈÅ ÃÏÕÒÔȭÓ 
contribution to the re-emergence of Aboriginal and treaty rights, its articulation of a theory of punishment, and its 
approach to judicial review of a decision to ban a communist from the practice of law. 
Together the papers reveal something of the particular character of one provincial court, but also of the 
institutional role of provincial courts of appeal in the Canadian legal system. 
 
Chair: Teresa Scassa, Faculty of Law, University of Ottawa 
 
Douglas C. Harris, Faculty of Law, UBC 
 

Aboriginal and Treaty Rights in the British Columbia Court of Appeal 
Claims to Aboriginal and treaty rights all but disappeared from Canadian courts in the second quarter of the 
twentieth century. A 1927 amendment to the Indian Act, repealed in 1951, prohibited the raising of funds to pursue 
land claims without leave from the Department of Indian Affairs. The effect was to bar claims to Aboriginal rights 
from Canadian courtrooms, with the result that these rights were largely unknown to the judiciary in British 
Columbia and elsewhere in Canada when, in the 1960s, Aboriginal peoples and their legal counsel began to 
reassert them in the courtroom.   
This paper considers the role of the B.C. Court of Appeal (BCCA) in the re-emergence of Aboriginal and treaty 
rights. The early decisions disclose a court largely confident in its assumption that Aboriginal rights had little 
bearing on the province. However, a series of cases decided in the short decade following the constitutional 
entrenchment of Aboriginal and treaty rights reveal a court now prepared to infuse those rights with substantial 
legal effect. The details of the emerging rights began to be worked out in the 1990s as a cluster of cases that form 
cornerstones in the interpretation of s. 35 ɀ including R. v. Vander Peet and Delgamuukw v. British Columbia ɀ 
worked their way through the BCCA to the Supreme Court of Canada. Latterly, the BCCA has begun to reframe the 
practice and the context of Aboriginal and treaty rights litigation. 
Finally, this paper uses the 45 years of Aboriginal and treaty rights jurisprudence from the BCCA to reflect on the 
institutional role of a provincial court of appeal in the Canadian court system and on the particular relationship 
between the BCCA and the Supreme Court of Canada in the area of Aboriginal law. 
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Benjamin Berger, Faculty of Law, UVIC 
 

Of Retribution and Restoration: Theories of Punishment at the B.C. Court of Appeal 
The 1996 amendments to the sentencing provisions of the Criminal Code sought to bring increased consistency, 
certainty, and integrity to the practice of sentencing in Canadian criminal courts.  Of course, it accomplished 
nothing of the sort.  Although certain sentencing principles were enunciated and have since been added to, 
Parliament offered the sentencing judge a veritable buffet of sentencing objectives from which to choose, 
ranging from denunciation and deterrence to rehabilitation and the cultivation of responsibility.  As a result, a 
ÃÏÕÒÔȭÓ ÐÏÓÔÕÒÅ ÔÏ×ÁÒÄÓ ÓÅÎÔÅÎÃÉÎÇ ÉÎ Á ÇÉÖÅÎ ÃÁÓÅ ÍÁÙ ÖÁÒÙ ÍÁÒËÅÄÌÙ ÄÅÐÅÎÄÉÎÇ ÕÐÏÎ ×ÈÉÃÈ ÏÂÊÅÃÔÉÖÅ ÔÈÅ ÊÕÄÇÅ 
or court chooses.   
Within this context, scholarly and jurisprudential debates have flourished about the most just and effective 
approach to sentencing and the Supreme Court of Canada has offered little guidance in this open landscape.  
Meanwhile, south of the border, the United States has largely embraced a theory of sentencing whereby the 
dominant concern is retribution, a position that seems to have been disavowed in Canada.  In short, the debate 
about theories of punishment inaugurated by Bentham and Cesaria in the 18th century is as alive and robust as 
ever and both theory and practice varies substantially in courts across the country. 
4ÈÉÓ ÐÁÐÅÒ ×ÉÌÌ ÐÁÉÎÔ Á ÐÉÃÔÕÒÅ ÏÆ ÔÈÅ "Ȣ#Ȣ #ÏÕÒÔ ÏÆ !ÐÐÅÁÌȭÓ ÔÈÅÏÒÙ ÏÆ ÐÕÎÉÓÈÍÅÎÔ ÂÙ ÌÏÏËÉÎÇ ÔÏ ÃÅÒÔÁÉÎ ÏÆ ÉÔÓ ÍÏÓÔ 
significant sentencing decisions over a broad span of its rich jurisprudential history.  The B.C. Court of Appeal has 
had a unique voice in the debate about the legitimate ends of punishment and this paper explores the way in 
which the Court has, since the introduction of appellate sentence review in 1921, wrestled with the objectives of 
ÓÅÎÔÅÎÃÉÎÇȢ  4ÈÅ #ÏÕÒÔȭÓ ÐÅÒÓÐÅÃÔÉÖÅÓ ÏÎ ÔÈÅ ÌÁ× ÏÆ ÓÅÎÔÅÎÃÉÎÇ ÈÁÖÅ ÆÏÒÍÅÄ ×ÈÉÌÅ ÁÄÄÒÅÓÓÉÎÇ ÐÅÎÁÌ ÐÒÁÃÔÉÃÅÓ 
ranging from whipping and the death penalty to indefinite imprisonment and the modern approach to sentencing 
Aboriginal offenders.  As the public debate about the ends of criminal punishment carries on, there is much to be 
drawn, by way of both lesson and inspiration, from this history.   
 
W. Wesley Pue, UBC 
 

Banned from Lawyering: Gordon Martin, Communist 
In 1948 the Benchers of the Law Society of British Columbia denied Gordon Martin entry into the legal profession 
because he was a communist. The B.C. Supreme Court and the B.C. Court of Appeal declined to overturn decision. 
The Court ÏÆ !ÐÐÅÁÌ ÒÕÌÅÄ ÔÈÁÔ ÔÈÅ "ÅÎÃÈÅÒÓ ÈÁÄ Ȱ×ÉÄÅ ÄÉÓÃÒÅÔÉÏÎȱ ÔÏ ÄÅÔÅÒÍÉÎÅ ȰÔÈÅ ÑÕÁÌÉÆÉÃÁÔÉÏÎÓ ÁÎÄ 
ÄÉÓÑÕÁÌÉÆÉÃÁÔÉÏÎÓ ÏÆ ÔÈÏÓÅ ×ÈÏ ÓÅÅË ÔÈÅ ÐÒÉÖÉÌÅÇÅ ÏÆ ÂÅÃÏÍÉÎÇ Á ÍÅÍÂÅÒ ÏÆ ÔÈÅ ,ÅÇÁÌ 0ÒÏÆÅÓÓÉÏÎȱ ÁÎÄ ÔÈÁÔ ÔÈÅÙ 
had exercised that discretion reasonably. 
This paper assesses the exclusion of Martin from the practice of law in 1948 solely on the grounds that his 
communist political commitment was inconsistent with the role of a lawyer. In so doing it canvasses 
understandings of the day regarding communism, constitutionalism, and American social thought (as embodied in 
Oliver Wendell Holmes, John Dewey, Charles Beard, James Harvey Robinson, and Thorstein Veblen). Issues 
relating to self-governance of the legal profession, character, and statutory interpretation under then-current 
administrative law doctrine are reviewed. 
The paper suggests that the exclusion of Martin in the 1940s is considerably more comprehensible, if not 
justifiable, if viewed in the context of contemporary understandings of the role of the prospective lawyers. 
 
 
ROOM 1111a 
 

Controlling Drugs 
 
Chair: Dawn Moore, Department of Law, Carleton University 
 
Robert Priddle, Department of Classics and Religious Studies, University of Ottawa 

 
Ȱ4ÈÅ .Å× 7ÉÎÅȱȡ #ÁÎÁÄÉÁÎ ,Á× ÁÎÄ !ÌÔÅÒÎÁÔÉÖÅ "ÉÂÌÉÃÁÌ (ÅÒÍÅÎÅÕÔÉÃÓ 

Currently before the Ontario Courts is the case of Michael Baldasaro and Walter Tucker, Hamilton residents and 
founders of The Church of the Universe.  These self proclaimed Reverends who have been running their 
organization since 1969. The duo has been the foci of many examples of where of new hermeneutical expressions 
meets 'normative' religiosity in Ontario. Their transgressions of Law illuminate the limits of tolerance with 
reference to New Religious Movements. 
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This paper will pose the questions: how does the Canadian legal system approach religious freedom with a breach 
in drug laws is involved? And, by what standards does the Canadian court system define 'religion' and 'abuse' 
using the lens of Cannabis prohibition?  This relies on a probe into the definitions "drugs" and "abuse" as well as 
an outline of the historical framework which has given rise to the current imaging of Cannabis in Canadian Law.  It 
is then therefore prudent to this paper to provide a brief excursus of American drug policy with examples of 
religious exemptions to display the understanding of what is defined as 'authentic' religiosity.  The influences of 
American Drug policy upon the Canadian legal system have a palpable impact on Canadian Law, Identity, and 
Territory and therefore must be discussed to frame current government policy. 
 
Line Beauchesneȟ $ïÐÁÒÔÅÍÅÎÔ ÄÅ ÃÒÉÍÉÎÏÌÏÇÉÅȟ 5ÎÉÖÅÒÓÉÔï Äȭ/ÔÔÁ×Á 
 

Démocratie et politiques publiques en matière de drogues 
5ÎÅ ÐÏÌÉÔÉÑÕÅ ÐÕÂÌÉÑÕÅ ÅÓÔ ÌȭÁÒÔÉÃÕÌÁÔÉÏÎ ÐÁÒ ÌȭOÔÁÔ ÏÕ ÓÅÓ ÉÎÓÔÉÔÕÔÉÏÎÓ ÄÅ ÐÒÉÎcipes directeurs pour orienter des 
actions cohérentes dans un secteur.  
)ÄïÁÌÅÍÅÎÔȟ ÌȭïÔÁÂÌÉÓÓÅÍÅÎÔ ÄÅ ÃÅÓ ÐÒÉÎÃÉÐÅÓ ÄÉÒÅÃÔÅÕÒÓ ÅÓÔ ÉÓÓÕ ÄÅ ÄïÂÁÔÓ ÄÅ ÍÁÎÉîÒÅ Û ÇÁÇÎÅÒ ÁÕ ÍÁØÉÍÕÍ ÅÎ 
ÃÒïÄÉÂÉÌÉÔï ÐÏÐÕÌÁÉÒÅȟ ÃÅ ÑÕÉ ÐÅÒÍÅÔ ÄÅÓ ÓÔÒÁÔïÇÉÅÓ ÄȭÉÍÐÌÁÎÔÁÔÉÏÎ ÁÄÍÉÎÉÓÔratives, économiques, sociales et 
juridiques reconnues légitimes, plus cohérentes, utilisant le droit pénal et la force en derniers recours. La prémisse 
ÉÃÉ ÅÓÔ ÑÕȭÕÎ ÕÓÁÇÅ ÒïÃÕÒÒÅÎÔ ÄÕ ÄÒÏÉÔ ÐïÎÁÌ ÐÏÕÒ ÍÁÉÎÔÅÎÉÒ ÅÎ ÐÌÁÃÅ ÕÎÅ ÐÏÌÉÔÉÑÕÅ ÓÉÇÎÉÆÉÅ ÕÎ ïÃÈÅÃ ÄÅ son contenu 
ÒïÓÕÌÔÁÎÔ ÓÏÉÔ ÄȭÕÎÅ ÁÂÓÅÎÃÅ ÄÅ ÃÏÎÓÅÎÓÕÓ ÃÈÅÚ ÌÅÓ ÐÅÒÓÏÎÎÅÓ ÔÏÕÃÈïÅÓ ÐÁÒ ÌÁ ÐÏÌÉÔÉÑÕÅȟ ÏÕ ÅÎÃÏÒÅ ÌÁ 
ÃÏÎÓïÑÕÅÎÃÅ ÄȭÕÎ ÍÁÎÑÕÅ ÄÅ ÓÕÐÐÏÒÔÓ ïÔÁÔÉÑÕÅÓ ÁÄïÑÕÁÔÓ ÐÏÕÒ ÅÎ ÁÓÓÕÒÅÒ ÌȭÉÍÐÌÁÎÔÁÔÉÏÎȢ #ÏÎÓÉÄïÒÅÒ ÌÅ ÄÒÏÉÔ 
ÐïÎÁÌ ÃÏÍÍÅ ÃÏÍÐÏÓÁÎÔÅ ÄȭÕÎÅ ÐÏÌÉÔÉÑÕÅ ÅÔ ÎÏÎ ÕÎÅ ÍÅÓÕÒÅ ÄȭÅØÃÅÐÔÉÏÎ ÒÅÖÉÅÎÔ Û ÁÃÃÅÐÔÅÒȟ ÄÁÎÓ ÌÅ ÆÏÎÄÅÍÅÎÔ 
ÍðÍÅ ÄÕ ÒĖÌÅ ÄÅ ÌȭOÔÁÔȟ ÌÁ ÌïÇÉÔÉÍÉÔï ÄÅ ÌÁ ÖÉÏÌÅÎÃÅ ÐÏÕÒ ÆÏÒÃÅÒ ÌÅÓ ÇÅÎÓ Û ÓȭÉÎÓïÒÅÒ ÄÁÎÓ ÓÅÓ ÄïÃÉÓÉÏÎÓȢ  
$ÁÎÓ ÃÅÔÔÅ ÐÒïÓÅÎÔÁÔÉÏÎȟ ÌȭÁÕÔÅÕÒÅȟ ÅÎ ÐÒÅÍÉîÒÅ ÐÁÒÔÉÅȟ ÅØÐÏÓÅÒÁ  ÌÅÓ ÐÒÉÎÃÉÐes directeurs des politiques publiques 
en matière de drogues à partir des trois grandes options soulevées par la Commission Le Dain dans son rapport 
sur Le cannabis. Ceci permettra d'amener un questionnement sur les valeurs démocratiques privilégiées dans 
chacune de ces options et de bien montrer que le choix d'une politique en matière de drogues ne repose pas que 
sur l'examen de la toxicité des drogues.  Il touche à la question de la citoyenneté et des valeurs démocratiques qui 
la fondent. 
 
Abigail A. Browne, Barrister and Solicitor, Trade-mark Agent 

 
The Impact of Globalized Intellectual Property Rights on 

#ÁÎÁÄÁȭÓ (ÅÁÌÔÈ #ÁÒÅ 3ÙÓÔÅÍ 
-Ù ÐÁÐÅÒ ÅØÁÍÉÎÅÓ ÔÈÅ ÅÆÆÅÃÔ ÏÆ ÇÌÏÂÁÌÉÚÅÄ ÉÎÔÅÌÌÅÃÔÕÁÌ ÐÒÏÐÅÒÔÙ ɉȰ)0ȱɊ ÒÉÇÈÔÓȟ ÁÎÄ ÉÎ ÐÁÒÔÉÃÕÌÁÒȟ ÔÈÅ ÅÆÆÅÃÔ ÏÆ 
patents on drug prices in an industrialized country, namely Canada.   
Drug prices are one of the key drivers of rising health care costs in Canada.  The ability to limit drug cost is a major 
challenge for provincial governments in managing their health care services.  Some provincial insurance plans 
have taken steps to ensure greater access to, and use of, cheaper generic drugs, but many on-lookers have 
pointed to the extensive system of globalized IP protection as a primary factor restricting the availability of 
cheaper generic drugs in Canada.4 
Evaluating Canada's treatment of pharmaceutical patents is not only useful for determining the extent to which 
globalized patent rights increase drug prices, but also for assessing Canada's reaction to the forces of 
globalization.  My paper is relevant to the question: Has globalization produced a sea-change in our 
understanding of the relationship between place and who we are?  Canada's reaction to globalized IP protection 
ÉÓ ÒÅÌÅÖÁÎÔ ÔÏ ÔÈÅ ÎÏÔÉÏÎ ÏÆ #ÁÎÁÄÁȭÓ ÉÄÅÎÔÉÔÙ ÁÎÄ ÓÏÖereignty.  Canada has modified its treatment of healthcare in 
order to be in harmony with the international community.  Canada has also forged an identity a leader in this new 
era of globalization: Canada was the first country to amend its laws to increase access to affordable drugs, 
internationally, by allowing the shipment of generic and lower-priced drugs overseas. 
 
 

 
 
 
 
 

                                                 
4Sell, Susan, Global Governance in Intellectual Property and Public Health: Transnational Knowledge Networks in Competition, Paper 
presented at the annual meeting of the International Studies Association, Le Centre Sheraton Hotel, Montreal, Quebec, Canada, 
17 April 2004, Online <PDF>. 2007-05-24 
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2.00-3.30 pm 
 
ROOM 1006 
 

2ÏÕÎÄÔÁÂÌÅȡ Ȱ7ÏÍÅÎȭÓ 2ÅÐÒÏÄÕÃÔÉÖÅ 2ÉÇÈÔÓȱ 
 
Chair: Sanda Rogers, Law, Ottawa University 
 
Sanda Rogers, Ottawa University 

Access to Abortion: Barriers to Actual Access  
 
Sheila McIntyre, Ottawa University 

C-484 - Current Challenges and Coalition  
 
Daphne Gilbert, Ottawa University 

Rethinking Morgentaler, Doing Better on Reproductive Rights 
 
 
ROOM 1318 
 

Intersections of Critical Criminology and Socio-Legal Studies: Possibilities and Perils  (I) 
 
These panels will explore the place of critical criminology in relation to the field of socio-legal studies. We invite 

papers that discuss matters relevant to the intersection of critical criminology and socio-legal studies by means of 

theoretical and/or empirical inquiry. In particular, we encourage papers that interrogate the current state of 

criminological research and that push toward new criminological possibilities. 

 
Chair: Bryan Hogeveen, Department of Sociology, University of Alberta 
 
Evan Bowness, Department of Sociology, University of Manitoba 
Elizabeth Comack, Department of Sociology, University of Manitoba 
 

Playing the Race Card? A Discourse Analysis of Online Discussions Concerning Policing in Winnipeg 
The strained relationship between the Winnipeg Police Service and members of racialized groups intensified 
during the summer of 2008. On June 4th, police handcuffed and forced Robert Wilson, an African-Canadian 
rapper known as Fresh I.E., into the back of a cruiser car after stopping him on suspicion of driving a stolen 
Chrysler 300. Wilson was subsequently proven to be the registered owner.  Five days later, the inquest into the 
death of a young Aboriginal man, Matthew Dumas, began in a Winnipeg courtroom. Dumas was shot by a police 
officer in January of 2005 after being stopped by police looking for a robbery suspect. On the afternoon of July 22 
a 17-year-old Métis named Michael Langan was Tasered by a police officer after he refused to drop the knife he 
was holding. Pursued by police as a suspect in a recent car break-in, Langan died as a result of the Tasering. On 
August 2nd, police responded to a domestic disturbance call. Officers arrested a man, and on leaving the 
residence they were met by an Aboriginal man named Craig McDougall. An altercation between McDougall and a 
police officer ensued, and McDougall was shot and killed. While these incidents provoked allegations of systemic 
discrimination and racial profiling, they also generated counter claims that denied the existence of racialized 
policing practices.    
The Internet provides a rich data source for interrogating the ways in which these competing claims play out in 
the public discourse. Our paper explores how this issue has been constructed in one particular venue: online 
commentaries. Reports concerning these incidents on media websites have generated hundreds of commentaries 
by posters intent on voicing their viewpoints. Our analysis reveals that the vast majority of these comments 
dispute the claim that the root of the problem is systemic racism. Instead, the dominant discourse that emerges is 
ÏÎÅ ÔÈÁÔ ÒÅÌÉÅÓ ÏÎ ÔÈÅÍÅÄ ÉÄÉÏÍÁÔÉÃ ÅØÐÒÅÓÓÉÏÎÓ ÓÕÃÈ ÁÓ ȬÐÌÁÙÉÎÇ ÔÈÅ ÒÁÃÅ ÃÁÒÄȟȭ ȬÁ ÆÅ× ÂÁÄ ÁÐÐÌÅÓȟȭ ÁÎÄ ȬÒÁÃÅ 
ÂÁÉÔÉÎÇȢȭ In these terms, unpacking how this issue is being framed in online commentaries enables a better 
ÕÎÄÅÒÓÔÁÎÄÉÎÇ ÏÆ ÔÈÅ ×ÁÙÓ ÉÎ ×ÈÉÃÈ ȬÒÁÃÅ ÔÁÌËȭ ÏÐÅÒÁÔÅÓ ÉÎ ÔÈÅ ÐÕÂÌÉÃ ÄÉÓÃÏÕÒÓÅȟ ÔÈÅÒÅÂÙ ÏÐÅÎÉÎÇ ÕÐ ÓÐÁÃÅÓ ÆÏÒ 
alternative constructions.  
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Andrew Woolford , Department of Sociology, University of Manitoba 
Jasmine Thomas, Department of Sociology, University of Manitoba 
 

Social Regulation and the Manitoba NDP: Social Democracy, Neoliberalism, and Inner-City Winnipeg 
This paper presents a discourse analysis of the public rhetoric employed by the Manitoba NDP government to 
describe their inner city policies. The key questions we ask are: In what ways does this rhetoric draw upon the 
rationalities of neoliberalism? What novel applications of neoliberal thinking are evident in Manitoba NDP 
regulatory discourses? What exceptions to neoliberal thinking are evident in these discourses? Through these 
questions we attempt discern the distinct blend of neoliberal and Third Way rationalities that govern the 
regulatory strategies employed by "Today's NDP" and to critically assess their relationship to more traditional 
social democratic policy directions.  
 
Bryan Hogeveen, Department of Sociology, University of Alberta 
 

Neoliberalism, law and the city 
This paper considers how provincial governments in Canada have reconfigured social policy in recent decades. 
Specifically we demonstrate how neoliberalism as manifest in law and policies targeting the poor and 
marginalized have not only materialized, but have been experienced by the most vulnerable citizens. Certainly, 
populations affected by government retrenchment do not articulate their experience in such terms. As such, we 
consider how and in what ways these groups articulate their current position and being-in-the-world. At the same 
time we recognize that neoliberalism is not total and all encompassing. As such this paper underscores exceptions 
to the neoliberal ethos. 
 
 
ROOM 702 

 
Criminal Justice Issues II 

 
Chair: Augustine Park, Department of Sociology and Anthropology Carleton University  
 
Jennifer Llewellyn, Dalhousie Law School 

 
Restorative Justice: A Relational Theory of Justice 

This paper offers an account of restorative justice as a relational theory of justice.  It explores the implications if a 
relational conception of the self if taken as a starting point for thinking about what is required in response to 
wrongdoing.  In doing so it challenges and expands the most common understandings of restorative justice as 
either simply alternative practice (ADR) for the criminal realm or as an alternative approach to criminal justice.  
Understood as a relational theory of justice, restorative justice has broader implications and applications than 
those typically contemplated.  This understanding also helps illuminate and explain the relationship between 
restorative justice and current justice institutions and practices.  Situating restorative justice within the broader 
framework of relational theory also makes clear the connection between restorative justice and restorative 
practice which is rapidly receiving attention and application in educational settings.  The paper will also be placed 
in the broader context of two research project to which it relates.  The first is the Nova Scotia Restorative Justice 
Community Research Alliance which is a five year multi-sector research initiative exploring the institutionalization 
of restorative justice.  The second is a research project exploring key concepts relational theory and their 
implications for health law and policy.  This project brings together leading Canadian scholars in relational theory 
and health law and policy and will result in an edited collection. 
 
Evan Bowness, Department of Sociology, University of Manitoba 

 
Perceived Effectiveness of the Electronic Monitoring of  

High-Risk Young Motor Vehicle Theft Offenders in Winnipeg 
Electronic monitoring (EM) technology was introduced into the criminal justice system as an alternative to 
incarceration in the mid 1980s. Over the last 20 years, the use of EM as a sentencing option has increased at a rate 
faster than scholarly research has been able to keep pace with. This widespread implementation of EM 
programming has proceeded despite a lack of empirical demonstration of its effectiveness. One possible 
explanation for this discrepancy is that policy adoption of EM sentencing is influenced by factors other than 
empirical evidence; perceived effectiveness is potentially one such factor. EM projects often garner great public 
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and political support, especially given the fact that it is politically strategic to implement criminal justice 
programming which appeals to the general public. Technological advances, such as the addition of global 
positioning system (GPS) equipment to facilitate EM, have made it particularly attractive. 
In April 2008, the Winnipeg Auto Theft Suppression Strategy (WATTS) implemented a one-year GPS ankle bracelet 
monitoring pilot for high-risk youth auto-theft offenders. This research project explores perceived effectiveness 
of the WATTS EM pilot program; interviews are being conducted with individuals involved with the criminal justice 
system. These include young offenders incarcerated at the Manitoba Youth Center, Judges, Crown attorneys 
prosecuting auto-crime, defense lawyers working with youth clientele with auto-theft related charges, and 
probation officers. The perceptions of criminal justice professionals are especially important because the success 
of a program depends not only on the objective evaluation of its efficacy, but also on those implementing it.  
 
Rakhi Ruparelia, Faculty of Law, University of Ottawa 
 

Weak Impact: The Politics of Victim Impact Statements 
The last two decades have brought changes to the criminal justice system intended to protect the rights of 
ȰÖÉÃÔÉÍÓȢȱ 4ÈÉÓ ÐÒÅÓÅÎÔÁÔÉÏÎ ×ÉÌÌ ÁÓÓÅÓÓ ÔÈÅ ÒÏÌÅ of victim impact statements, their usefulness and their limitations 
from a critical race feminist perspective. I will argue that the victim impact statement is a flawed mechanism by 
which to increase victim satisfaction with the system. Moreover, only those victims considered worthy because of 
ÔÈÅÉÒ ÓÏÃÉÁÌ ÌÏÃÁÔÉÏÎ ÁÎÄ ÔÈÅÉÒ ȰÉÎÎÏÃÅÎÃÅȱ ÁÒÅ ÖÉÅ×ÅÄ ÁÓ ÃÒÅÄÉÂÌÅȢ 6ÉÃÔÉÍÓ ÐÅÒÃÅÉÖÅÄ ÁÓ ÌÅÓÓ ÔÈÁÎ ÉÄÅÁÌ ÂÅÃÁÕÓÅ ÏÆ 
their race, class and/or culture, or by virtue of the offence committed against them, are viewed as suspect, even if 
the accused is convicted and the complainant is given the opportunity to submit a statement. Ultimately, I will 
argue that the impact of the statement depends on victim and offender identity, and that victims from racialized 
communities and/or victims of gendered violence benefit the least from the availability of victim impact 
statements. I will conclude by interrogating the interests of both the criminal justice system and society as a 
whole in protecting only particular categories of victims and offenders, while maintaining systemic oppression 
against others. 
 
 
ROOM 1816 
 

Law and Environment 
 
#ÈÁÉÒȡ .ÉÃÏÌÅ /ȭ"ÙÒÎÅ, Faculty of Law, University of Victoria 
 
Judy Stewart, Faculty of Law, University of Calgary 

 
Municipal Jurisdiction to Address %ÎÖÉÒÏÎÍÅÎÔÁÌ -ÁÔÔÅÒÓ ÏÆ Á ,ÏÃÁÌ .ÁÔÕÒÅ ÔÈÒÏÕÇÈ ÔÈÅ Ȱ,ÅÎÓ ÏÆ 3ÕÂÓÉÄÉÁÒÉÔÙȱ 

4ÈÅ ÃÏÍÍÏÎ ÌÁ× ÓÕÐÐÏÒÔÓ ÍÕÎÉÃÉÐÁÌ ÐÁÒÔÉÃÉÐÁÔÉÏÎ ÉÎ Á ȰÔÒÉ-ÌÅÖÅÌ ÒÅÇÕÌÁÔÏÒÙ ÒÅÇÉÍÅȱ ÔÏ ÒÅÇÕÌÁÔÅ ÁÎÄ ÃÏÎÔÒÏÌ 
environmental matters of a local nature. The leading case in this regard is 114957 Canada Ltée (Spraytech, Société  
ÄȭÁÒÒÏÓÁÇÅɊ ÖȢ (ÕÄÓÏÎ ɉ4Ï×ÎɊȟ (Spraytech) wherein the Supreme Court of Canada (SCC) upheld a pesticide bylaw 
passed by the Town of Hudson, Quebec to regulate and control application of pesticides on private property for 
cosmetic purposes.  In that case, provincial and federal pesticide legislation existed regulating similar subject 
ÍÁÔÔÅÒȟ ÈÏ×ÅÖÅÒȟ (ÕÄÓÏÎȭÓ ÂÙÌÁ× ÄÉÄ ÎÏÔ ÅØÃÅÅÄ ÔÈÅ ÁÕÔÈÏÒÉÔÙ ÇÒÁÎÔÅÄ ÔÏ ÍÕÎÉÃÉÐÁÌÉÔÉÅÓ ÉÎ 1ÕÅÂÅÃȭÓ Cities and 
Towns Act.  The principle of subsidiarity was put forward by the SCC in the decision as follows:  

ȰÌÁ×-making and implementation are often best achieved at a level of government that is not 
only effective, but also closest to the citizens affected and thus most responsive to their 
ÎÅÅÄÓȟ ÔÏ ÌÏÃÁÌ ÄÉÓÔÉÎÃÔÉÖÅÎÅÓÓȟ ÁÎÄ ÔÏ ÐÏÐÕÌÁÔÉÏÎ ÄÉÖÅÒÓÉÔÙȢȱ5 

This presentation is a summary of the research I conducted regarding the principle of subsidiarity and its 
relevance to Canadian municipal jurisdiction to protect water resources and natural environmental features within 
municipal boundaries from the impacts of human activities and development.  I provide a summary of 
administrative law principles flowing from Spraytech regarding subsidiarity and important role to be played by 
municipalities in environmental protection as part of the tri-level regulatory regime.  
 
 
 

                                                 
5 2001 SCC 40 (CanLII) [Spraytech]  at para. 3.  
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Michael Large, Faculty of Law, University of Victoria 
 

Global Population Growth, and the Law:  A Growing Theoretical Analysis 
Imagine the following hypothetical scenario.  The Prime MÉÎÉÓÔÅÒ ÏÆ Á ÄÅÖÅÌÏÐÅÄ ÃÏÕÎÔÒÙ ÒÅÁÄÓ ,Ȣ2Ȣ "ÒÏ×ÎȭÓ ÂÏÏË 
entitled Plan B3.0: Mobilizing to Save Civilization,6 regarding the potential fall-out from global climate change, and 
how to mitigate this threat to global civilization.  The PM agrees with the authorȭÓ ÃÏÎÔÒÏÖÅÒÓÉÁÌ ÁÓÓÅÒÔÉÏÎ ÔÈÁÔȡ  

Countries everywhere have little choice but to strive for an average of two children per 
couple.  There is no feasible alternative.  Any population that increases or decreases 
continually over the long term is not sustainable.7  ȣ&ÉÌÌÉÎÇ ÔÈÅ ÆÁÍÉÌÙ ÐÌÁÎÎÉÎÇ ÇÁÐ ÍÁÙ ÂÅ ÔÈÅ 
most urgent item on the global agenda.8 

4ÈÅ 0- ×ÉÓÈÅÓ ÔÏ ÌÅÁÄ ÔÈÅ ×ÏÒÌÄ ÂÙ ÅØÁÍÐÌÅȢ  !Ô ÔÈÅ 0-ȭÓ ÒÅÑÕÅÓÔȟ ÔÈÅ ÇÏÖÅÒÎÍÅÎÔ ÐÒÅÐÁÒÅÓ Á ÐÌÁÎ ÔÏȡ ɉÉɊ ÐÁÓÓ 
laws and deliver funding to ensure that oral contraceptives and condoms are available throughout the country at 
no charge, and (ii) launch a national media campaign framing global population growth as an urgent 
ÅÎÖÉÒÏÎÍÅÎÔÁÌ ÉÓÓÕÅ ɉÔÏÇÅÔÈÅÒȟ Ȱ0ÒÏÐÏÓÁÌ "ΥȢΡȱɊȢ 
But before making any final decisions or announcements, the government hires a Master of Laws student to 
×ÒÉÔÅ Á ÐÁÐÅÒ ÁÎÓ×ÅÒÉÎÇ Ô×Ï ÑÕÅÓÔÉÏÎÓȡ  Ȱ$ÒÁ×ÉÎÇ ÐÒÉÍÁÒÉÌÙ ÏÎ ÌÅÇÁÌ ÔÈÅÏÒÙȟ ÈÏ× ÍÉÇÈÔ ÔÈÅ ÁÃÁÄÅÍÙ ÃÒÉÔÉÑÕÅ ÁÎ 
attempt by the State to intentionally influence population levels using Proposal B3.0?  Drawing primarily on legal 
ÔÈÅÏÒÙȟ ÈÏ× ÍÉÇÈÔ ÔÈÅ ÇÏÖÅÒÎÍÅÎÔ ÄÅÆÅÎÄ ÔÈÅ 0ÒÏÐÏÓÁÌȩȱ 
 
Nuthamon Kongcharoen, Faculty of Law, University of Victoria 
 

Rebuilding the Environmental Management Rights of Traditional Communities in Thailand 
Thailand was once a country rich in rain forests and biodiversity, as well as being rich in ethnic cultures.  As a result 
ÏÆ ȰÄÅÖÅÌÏÐÍÅÎÔȱ ÁÎÄ ÒÅÆÏÒÍÁÔÉÏÎ ÏÆ ÔÈÅ ÌÁ×Ó ÃÏÎÃÅÒÎÉÎÇ ÎÁÔÕÒÁÌ ÒÅÓÏÕÒÃÅ ÍÁÎÁÇÅÍÅÎÔȟ ÅÔÈÎÉÃ ÍÉÎÏÒÉÔÙ ÇÒÏÕÐÓ 
have been stripped of their rights to access and manage their natural resources.  During the period of King Rama 
V, Thailand centralized and restructured its laws based on the civil law system.  Consequently, those laws are 
state-based and have developed a positivist legal culture.  The legal rights of ethnic minority groups concerning 
management of natural resources such as forests and water were eliminated.   
As a result, ethnic minority groups became vulnerable, and changed from being self-sustaining to being 
dependent on the market economy.  Meanwhile, centralized natural resource management schemes caused 
ecological degradation because of lack of public participation and environmental awareness.  Therefore, over the 
past 10 years, Thailand has been rethinking its position concerning local ecological knowledge and public 
participation.   
It is important to recognize the rights of traditional communities to conserve biodiversity and to reduce poverty 
and social injustice.  The question is ɀ how will Thailand implement the rights of traditional communities in its 
positivist legal culture?  The answer would hopefully be to recognize the collective rights of traditional 
communities to access and manage their own natural resources by directly applying Thai constitutional principles 
rather than statute-based laws.   
Throughout this paper, the natural resource management practices of traditional communities will be described, 
as will their attempts to survive the obstacles placed before them by the Thai legal system. 
 
Marta Giménez, Faculty of Law, University of Victoria  
 

The CIS as a new mode of governance in the implementation of EU environmental policy:  
setting up the debate beyond the decision-making process. 

In 2000, the European Union (EU) issued the Water Framework Directive9 aimed at harmonizing water 
management policy among the Member States through management at the river basin level. That is, the basic 
unit of management does not correspond to political or administrative divisions, but ecological. In 2001, the 
European Commission jointly with the Member States launched the Common Implementation Strategy (CIS) to 
deal with the two main challenges posed by the WFD: the relocation of decision-making power in water 
management, and the ambiguity characteristic of EU legislation. The object of my paper is to analyze the 
contribution of the CIS to the environmental policy in the EU. The objective of this strategy for implementation is 
to bring to the same table of debate the different actors that participate in the implementation, which represent 
different territori al divisions: the Member States, other countries non members (like Norway,  and also candidate 

                                                 
6 Lester R. Brown, Plan B3.0: Mobilizing to Save Civilization (New York: W.W. Norton & Company, 2008). 
7 Brown, 2008:133. 
8 Brown, 2008:137. 
9 Directive 2000/60/EC of the European Parliament and of the Council. 
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and some neighbour countries), and the river basin, represented mainly by the environmental NGOs as observers. 
This method represents a new policy of implementation very different to the traditional model of the States 
dealing with it individually. It is the first time that a joint implementation approach has been taken in EU 
Environmental policy. This new trend corresponds to the model of the Open Method of Coordination (OMC), 
which is a new mode of governance used in EU policy-making, based on the adoption of non-legally binding 
documents as patterns or best practices to follow.   
 
ROOM 1111a 
 

Democracy, Political Activism and the Role of Courts 
 

Chair: Ravi Malhotra 
 
Daved Muttart, University of Ontario Institute of Technology 
 

One Step Forward, One Step Back: Measuring Activism in the Supreme Court of Canada 
Debates as to the proper role to be played by the Supreme Court of Canada revolve around the issue of activism.  
However, the meaning and scope of activism is typically contested, sometimes vague and often manipulated to 
suit the polemics of Court critics.  Current descriptions of activism in the Court usually fail to measure the extent 
of choice open to the Court, the relative degree of activism or restraint represented by notable cases, or trends in 
ÔÈÅ #ÏÕÒÔȭÓ ÊÕÒÉÓÐÒÕÄÅÎÃÅȢ  !Ó ×ÅÌÌȟ ÔÈÅ ÆÕÔÕÒÅ ÉÍÐÌÉÃÁÔÉÏÎÓ ÏÆ ÓÅÍÉÎÁÌ ÃÁÓÅÓ ÁÒÅ ÎÏÔ ÁÌ×ÁÙÓ ÐÒÏÐÅÒÌÙ ÁÎÁÌÙÚÅÄȢ  
Commentaries by serious scholars, such as Kent Roach, are almost exclusively qualitative; quantitative analysis is 
often neglected leading to imbalanced analysis.  Most commentary is based on a limited and skewed sample of 
ÔÈÅ #ÏÕÒÔȭÓ ÊÕÒÉÓÐÒÕÄÅÎÃÅ ÌÅÁÄÉÎÇ ÔÏ ÉÍÐÏÒÔÁÎÔ ÏÍÉÓÓÉÏÎÓ ÁÎÄ Á ÌÏÐ-sided view of ÔÈÅ #ÏÕÒÔȭÓ ÆÕÎÃÔÉÏÎȢ  3ÅÖÅÒÁÌ 
outlines of a more systematic rubric for the measurement of activism have been suggested, most recently by 
Cohn & M. Kremnitzer, but their rubric has not been operationalized for large-scale study. 
Improvement will require thÅ ÃÁÓÔÉÎÇ ÏÆ Á ×ÉÄÅÒ ÎÅÔ ÁÎÄ ÕÎÄÅÒÔÁËÉÎÇ Á ÓÙÓÔÅÍÁÔÉÃ ÓÔÕÄÙ ÏÆ ÁÓ ÍÁÎÙ ÏÆ ÔÈÅ #ÏÕÒÔȭÓ 
decisions as possible.  Decisions should be coded using both numeric and descriptive measures.  A set of eight 
criteria by which to measure each case is suggested, described, operationalized, and demonstrated. 
 
Marie Manikis, Osgoode Hall Law School, York University 
 

)Ó ÔÈÅ #ÁÎÁÄÉÁÎ #ÏÎÓÔÉÔÕÔÉÏÎ Á ÓÏÕÒÃÅ ÏÆ ÓÏÃÉÅÔÁÌ ÐÒÏÇÒÅÓÓȩ ȡ ! ÓÔÕÄÙ ÏÎ ÖÉÃÔÉÍÓȭ ÒÉÇÈÔÓ 
In matters of rights recognition, is Charter adjudication and constitutional amendments an efficient and legitimate 
way to inspire social change or is this task better fulfilled through legal education and training? 
In the last four decades, the traditional bi-polar adversarial paradigm between the State and the accused, present 
ÉÎ ÍÏÓÔ ÃÏÍÍÏÎ ÌÁ× ÊÕÒÉÓÄÉÃÔÉÏÎÓȟ ÈÁÓ ÂÅÅÎ ÃÈÁÌÌÅÎÇÅÄ ×ÉÔÈ ÔÈÅ ÅØÐÁÎÓÉÏÎ ÏÆ ÖÉÃÔÉÍÓȭ ÒÉÇÈÔÓ ÉÎ ÔÈÅ ÃÒÉÍÉÎÁÌ ÊÕÓÔÉÃÅ 
system.  
Since the enactment of the Charter of Rights and Freedoms, the Supreme Court of Canada has suggested that 
some victims of crimes have rights and interests that need to be protected, such as privacy, equality and security.  
3ÏÍÅ ÂÅÌÉÅÖÅ ÔÈÁÔ ÔÈÅ #ÏÕÒÔÓ ÈÁÖÅ Á ÒÏÌÅ ÔÈÒÏÕÇÈ ÔÈÅÉÒ ÉÎÔÅÒÐÒÅÔÁÔÉÏÎ ÏÆ ÔÈÅ #ÈÁÒÔÅÒ ÔÈÁÔ ÉÓ Á ȰÌÉÖÉÎÇ ÔÒÅÅȱȟ ÔÏ 
ÅÎÔÒÅÎÃÈ ÖÉÃÔÉÍÓȭ ÒÏÌÅ ÁÎÄ ÒÉÇÈÔÓ ÏÆ ÐÁÒÔÉÃÉÐation in the criminal process, also believing that the rights of an 
accused and the rights of the alleged victim should be accorded the same weight and need to be balanced. Also, 
ÆÏÒ ÓÏÍÅȟ ÄÕÅ ÔÏ ÖÉÃÔÉÍÓȭ ÈÉÓÔÏÒÙȟ ÔÈÅÙ ÓÈÏÕÌÄ ÂÅ ÃÏÎÓÉÄÅÒÅÄ ÁÓ ÉÎÓÕÌÁÒ ÁÎÄ Äiscrete minorities that should be part 
of the judicial process. 
In that sense, the Court seems progressive, but in a recent decision the Court no longer used the terms equality 
ÁÎÄ ÐÒÉÖÁÃÙ ȰÒÉÇÈÔÓȱȟ ÂÕÔ ÒÁÔÈÅÒ ÓÉÍÐÌÅ ȰÉÎÔÅÒÅÓÔÓȱ ÏÒ ȰÖÁÌÕÅÓȱ ÔÈÁÔ ÄÉÍÉÎÉÓÈ ÔÈÅ ÖÉÃÔÉÍÓȭ ÅÍÅÒÇÉÎÇ ȰÒÉÇÈÔÓȱȢ 
The problem with judicial construction of Constitutionalism resides in the idea that interpretation is based on 
ideology that can often shifts stands, especially when a matter is very controversial.   
Also, unlike American Courts during the Warren era, the Supreme Court of Canada has been reluctant to order 
remedies that provide structure institutional reform and public policy, like structural injunctions. Canadian Courts 
rely mainly on traditional simple remedies like exclusion of evidence, invalidation of legislation and stays of 
ÐÒÏÃÅÅÄÉÎÇÓȢ 7ÉÔÈ ÔÈÉÓ ÔÙÐÅ ÏÆ ÁÐÐÒÏÁÃÈȟ ÔÈÅ ÃÏÕÒÔÓ ÁÒÅ ÒÅÓÐÏÎÓÉÂÌÅ ÆÏÒ ÓÏÍÅ ÒÅÖÏÌÕÔÉÏÎÁÒÙ ÃÈÁÎÇÅÓ ÌÉËÅ ÐÒÉÓÏÎÅÒÓȭ 
voting rights and same-sex marriages, but these types of remedies reduce the courts ability to effect dramatic 
social change. Constitutional adjudication and remedies should be limited when it comes to questions of public 
policy in order to reinforce democracy. 
Finally, in the United States, the creation of a Task Force on Victims of CrimÅ ÈÁÓ ÒÅÃÏÍÍÅÎÄÅÄ Á 6ÉÃÔÉÍÓȭ 2ÉÇÈÔÓ 
Amendment. This has been the source of considerable debate which has echoed in Canadian law, where some 
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authors have studied the question in relation with the Canadian constitution. A specific and clear amendment 
would contribute to more previsibility and permanence of rights recognition but the amending process in Canada, 
which specialists have suggested also requires a referendum, is so difficult that for many questions, progress can 
only be left to Charter adjudication.  
3ÏÍÅ ÌÅÁÄÉÎÇ ÓÃÈÏÌÁÒÓ ÈÁÖÅ ÓÕÇÇÅÓÔÅÄ ÔÈÁÔ ÃÏÎÓÔÉÔÕÔÉÏÎÁÌ ÃÈÁÎÇÅȟ ÐÁÒÔÉÃÕÌÁÒÌÙ ÒÅÇÁÒÄÉÎÇ ÖÉÃÔÉÍÓȭ ÒÉÇÈÔÓ ÃÁÎ ÏÎÌÙ 
be obtained through legal education and training. Without the latter, recognized rights will always remain 
vulnerable and uncertain. 
The fundamental question that needs to be answered is whether society inspires constitutional change or the 
values of the constitution inspire societal progress? 
 
Philip C. Stenning, School of Sociology and Criminology, Keele University 
 

Politics, the law, and 'the way things are': prosecutorial discretion in 'high profile', 'politically sensitive' cases 
Since at least the early 20th Century, concerns have been expressed over unwanted "partisan political 
interference" in the exercise of prosecutorial discretion, and a conception of "prosecutorial independence" has 
evolved as a convention to protect against such political involvement in prosecutorial decision-making.  While this 
concept has served well, and been generally accepted, for most cases, its application in "high profile", "politically 
sensitive" cases (for instance, involving considerations of national security), and the boundaries of legitimate 
political involvement in decision-making in such cases, remain controversial.  In this paper I consider some recent 
cases in the UK and South Africa in which these issues have come to the fore once more, and review the renewed 
debates they have generated over the "independence" of Attorneys General and Directors of Public Prosecutions. 
I argue that these cases illustrate that the role of governments in prosecutorial decision-making in such cases, 
involving as it does potential tensions between values of integrity, equal application of the law, and democratic 
accountability, is culturally and historically relative, and that accepted traditions of "prosecutorial independence" 
may need to be reconsidered in light of 21st Century political realities. 
 
 

4.00-5.30 pm 
 
ROOM 1006 
 

Feminist Activism, the State and Neo-Liberalism 
 
Chair: Diana Marjury, Department of Law, Carleton University 
 
Lise Gotellȟ 7ÏÍÅÎȭÓ 3ÔÕÄÉÅÓȟ 5ÎÉÖÅÒÓÉÔÙ ÏÆ Alberta 

Grassroots Antirape Activism on Neoliberal Terrain 
Recent feminist scholarship on the implications of neoliberalism for Canadian feminist activism constructs a 
depressing narrative of delegitimization and silencing, especially after the 2006 cuts to Status of Women Canada 
(Brodie 2007).  What are the specific implications of these shifts for feminist campaigns against sexual violence?  
With the decline of national feminist organizing, the removal of state supports that had facilitated political and 
legal interventions and the professionalization/depoliticization of rape crisis centres, the possibilities of new 
policy and law reforms that might address the continued realities of sexual violence may have indeed collapsed.  
Yet this might also be a time for feminists to explore the creative possibilities of new strategies and tactics that 
challenge the centrality of law reform and expand the terrain of the extra-legal. 
In 2008, a series of sexual assaults occurred in a neighborhood bordering the University of Alberta.  It was not 
until three women living within a one-block radius were sexually assaulted that the Edmonton Police Service 
released a public advisory.  After a fourth attack on an elderly woman in a suburban neighborhood, the police 
×ÁÒÎÉÎÇÓ ÉÎÔÅÎÓÉÆÉÅÄ ÁÎÄ ÁÌÌ ×ÏÍÅÎ ȰÌÉÖÉÎÇ ÁÌÏÎÅȱ ×ÅÒÅ ÁÄÖÉÓÅÄ ÔÏ ÂÅ ÖÉÇÉÌÁÎÔȟ ÁÎÄ ȰÌÏÃË ÔÈÅÉÒ ÄÏÏÒÓ ÁÎÄ 
×ÉÎÄÏ×ÓȢȱ 4ÈÉÓ ÐÁÐÅÒ ÅØÐÌÏÒÅÓ ÔÈÅ ÍÏÂÉÌÉÚÁÔÉÏÎ ÏÆ ÔÈÅ 'ÁÒÎÅÁÕ 3ÉÓÔÅÒÈÏÏÄȟ ÁÎ ÁÎÏÎÙÍÏÕÓ ÇÒÏÕÐ ÏÆ %ÄÍÏÎÔÏÎ 

women who engaged in a poster and media campaign challenging the disciplinary and individualizing thrust of 
police warnings.  As I have argued elsewhere, at a time when national feminist organizing is in decline, antirape 
activism is being sustained at a local and grassroots level (Beres, Crow and Gotell, 2008).  As the mobilization of 
the Garneau Sisterhood demonstrates, however, such contemporary manifestations of antirape politics both 
borrow from and also revise second wave strategies.  This paper will analyze contemporary feminist antirape 

                                                 
 My photos of these posters are available online at http://www.facebook.com/album.php?page=1&aid=40847&id=641545597. 
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ÐÏÌÉÔÉÃÓ ÁÇÁÉÎÓÔ ÔÈÅ ÂÁÃËÄÒÏÐ ÏÆ ÎÅÏÌÉÂÅÒÁÌÉÓÍ ÁÎÄ ÅØÐÌÏÒÅ ÔÈÅ 'ÁÒÎÅÁÕ 3ÉÓÔÅÒÈÏÏÄȭÓ ÃÁÍÐÁÉÇÎ ÁÓ Á ÐÏÓÓÉÂÌÅ 
ÅØÁÍÐÌÅ ÏÆ ȰÔÈÉÒÄ ×ÁÖÅȱ ÓÔÒÁÔÅÇÙȢ  4ÈÉÓ ÅÄÇÙ ÁÎÄ $)9 ÃÁÍÐÁÉÇÎ ɉDear Rapist, I refuse to change my life because of a 
pathetic f**k like you), conducted anonymously and without links to established organizations, interrupts rape 
culture by calling upon women to actively reject their assigned role as safety-conscious victims-in-waiting. 
 
Melissa Haussman 
 

Of Abstinence, Poverty, and Massive Federal Funding: 
a Critical Review of the US Abstinence-Based  Program from the 1980s-2009 

This paper highlights the central paradox in abstinence-based funding by first the federal and then state 
governments in three waves (under Presidents Reagan, Clinton, and Bush Jr) since the 1980s:  that while it is 
aimed at the powerless, it is funneled through state-based centers, enriching them greatly.  Many of these centers 
are the so-ÎÁÍÅÄ Ȱ#ÒÉÓÉÓ 0ÒÅÇÎÁÎÃÙ #ÅÎÔÅÒÓȱ ×ÈÉÃÈ ÏÎÌÙ ÐÒÏÖÉÄÅ discussion about a birth-centered experience, 
and will not refer to pro-ÃÈÏÉÃÅ ÃÅÎÔÅÒÓȢ  2ÅÃÅÎÔ ÓÔÕÄÉÅÓ ÈÁÖÅ ÓÈÏ×Î ÔÈÁÔ #0#ȭÓ ÈÁÖÅ ÂÅÃÏÍÅ ÉÎÃÒÅÁÓÉÎÇÌÙ ÃÒÅÁÔÉÖÅ 
in the US and Canada about accessing funds from US foundations and the federal government. For example, 
Conservative MP Maurice Vellacott, former Chair of the Parliamentary Pro-Life Caucus (PPLC) is on the Board of 
Directors of such a center (and is listed as a founding member) in Saskatchewan, receiving money in part from 
Focus on the Family and a US report recently highlighted that, in a new twist, such organizations can apply 
directly for federal funding even if the state government, finding the program overly restrictive, cancels its 
participation.10  4Ï ÄÁÔÅȟ ÔÈÅ ȰÃÒÉÓÉÓȱ ÃÅÎÔÅÒÓ ÈÁÖÅ ÒÅÃÅÉÖÅÄ ÍÏÒÅ ÔÈÁÎ Ô×Ï ÈÕÎÄÒÅÄ ÍÉÌÌÉÏÎ ÏÆ ÔÁØÐÁÙÅÒÓȭ ÆÕÎÄÓ 
through this program. 
The paper will conduct analysis on two levels. The first is a discourse-based analysis of how the different 
Presidential administrations of Reagan,Clinton and Bush Jr., coupled with CongrÅÓÓÉÏÎÁÌ ÌÅÁÄÅÒÓÈÉÐȟ ȰÓÏÌÄȱ ÔÈÅ 
abstinence-ÂÁÓÅÄ ÐÒÏÇÒÁÍ ÁÓ ȰÍÏÒÁÌÌÙ ÃÏÒÒÅÃÔȢȱ  )Ô ×ÉÌÌ ÁÌÓÏ ÃÏÍÐÁÒÅ ÔÈÉÓ ÁÎÁÌÙÓÉÓ ×ÉÔÈ ÔÈÅ #ÁÎÄÉÁÎ ÓÉÔÕÁÔÉÏÎȢ  4ÈÅ 
second level is to look at the actual nuts and bolts of the funding mechanisms used to transfer these monies from 
ÎÁÔÉÏÎÁÌ ÔÏ ÓÔÁÔÅ ÌÅÖÅÌ ÉÎ ÔÈÅ 53ȟ ÓÕÃÈ ÁÓ ÔÈÅ Ȱ0ÅÒÓÏÎÁÌ 2ÅÓÐÏÎÓÉÂÉÌÉÔÙ ÁÎÄ 7ÏÒË /ÐÐÏÒÔÕÎÉÔÉÅÓ 2ÅÃÏÎÃÉÌÉÁÔÉÏÎ !ÃÔȱ 
(PROWRA) of 1996 (the Gingrich-#ÌÉÎÔÏÎ ÁÃÃÏÒÄ ÏÎ Ȱ×ÅÌÆÁÒÅ ÒÅÆÏÒÍȱɊȟ 4ÉÔÌÅ 6 ÏÆ ÔÈÅ 3ÏÃÉÁÌ 3ÅÃÕÒÉÔÙ !ÃÔ ÁÎÄ 
Ȱ#ÏÍÍÕÎÉÔÙ "ÁÓÅÄ !ÂÓÔÉÎÅÎÃÅ %ÄÕÃÁÔÉÏÎȱ ɉ#"!%Ɋ ÆÕÎÄÓȢ  )Ô ×ÉÌÌ ÁÌÓÏ ÁÔÔÅÍÐÔ ÔÏ ÑÕÁÎÔÉÆÙ ÔÈÅ ÁÍÏÕÎÔ ÏÆ ÍÏÎÅÙ 
ÒÅÃÅÉÖÅÄ ÂÙ #ÁÎÁÄÉÁÎ ȰÃÒÉÓÉÓ ÐÒÅÇÎÁÎÃÙ ÃÅÎÔÅÒÓȱ ÆÒÏÍ &ÏÃÕÓ ÏÎ ÔÈÅ &ÁÍÉÌÙ ÁÎÄ ÔÈÅ !ÍÅÒÉÃÁÎ ,ÉÆÅ ,ÅÁÇÕÅȟ ÁÍÏÎÇ 
other organizations.  The conclusion will highlight the paradox between a policy which enriches those opposed to 
abortion and reproductive choice generally and while prescribing and proscribing the behavior of people receiving 
public funding (in the US).  It concludes that such a stance is unworkable in a democracy. 
 
Lyne Ossome 
 

Structural Dynamics of Gender and Sexuality in Post-Conflict Reconstruction: Case Studies in Africa 
Within the economic context of wars, many observers have noted that poverty and violence go hand in hand. 
There is a strong negative relationship between economic prosperity and crime across countries, as well as a link 
between low income and the occurrence of civil war. There are a number of theoretical explanations for the 
ÅÍÐÉÒÉÃÁÌ ÃÌÁÉÍ ÔÈÁÔ ×ÏÍÅÎȭÓ ÍÁÔÅÒÉÁÌ ÃÏÎÄÉÔÉÏÎÓ ÄÕÒÉÎÇ ÐÅÒÉÏÄÓ ÏÆ ÁÒÍÅÄ ÃÏÎÆlict exacerbates their vulnerability 
to sexual and gender based violence. One hypothesis consistent with the empirical patterns referred to here is 
that the large negative income shocks associated with armed conflict are a driving force behind sexual violence 
against women and girls, particularly during conflict. It has also been argued that in Africa the political contexts of 
×ÏÍÅÎȭÓ ÍÏÖÅÍÅÎÔÓ ÈÁÖÅ ÔÅÎÄÅÄ ÔÏ ÉÎÆÌÕÅÎÃÅ ÓÔÁÔÅÓȭ ÅÎÇÁÇÅÍÅÎÔ ×ÉÔÈ ÔÈÅ ÉÓÓÕÅÓ ÏÆ ×ÏÍÅÎȟ ÉÎÃÌÕÄÉÎÇ ÓÅØÕÁÌ 
and gender-based violence during conflict. In addition, state policy on re-distribution and re-allocation of 
resources during post-ÃÏÎÆÌÉÃÔ ÒÅÃÏÎÓÔÒÕÃÔÉÏÎ ÔÙÐÉÃÁÌÌÙ ÒÅÆÌÅÃÔÓ Á ÃÏÕÎÔÒÙȭÓ ÓÔÒÁÔÅÇÉÃ ÏÂÊÅÃÔÉÖÅÓ ÔÈÁÔ ÍÁÙ ÐÒÉÏÒÉÔÉÚÅ 
security and sovereignty over neo-liberal agenda espousing legal protection, redress and reparations to 
citizens/victims. On the other hand, free-market economic policies, while challenging the role of the state as a 
protector and promoter of rights, also open up crucial spaces for minority group concerns that emerge as 
competing forces for limited resources available for post-conflict reconstruction. In other words, legal and social 
justice literally stands in antagonism to political and economic development, a situation that is bound to be 
exaggerated by a global economic meltdown that delegitimizes the notion of the market as a panacea, and could 
enforce a more strategic role for the state in responding to human rights violations in Africa. This paper examines 
the geo-political dynamics of the economic crisis, focusing on the potential re-characterisation that is likely to 
occur within spaces addressing issues of democratization, human rights, good governance and accountability in 

                                                 
10 -ÅÌÉÓÓÁ (ÁÕÓÓÍÁÎ ÁÎÄ 0ÁÕÌÉÎÅ 2ÁÎËÉÎȟ Ȱ4ÈÏÕ 3ÈÁÌÔ .ÏÔ !ÄÖÏÃÁÔÅȟȱ ÉÎ How Ottawa Spends 2009, forthcoming, and Elizabeth 
ZwerlinÇȟ Ȱ$ÁÎÇÅÒÏÕÓ -ÁÓÑÕÅÒÁÄÅȟȱ Ms., Fall 2008, 50-54, citing figures from the Sexuality Information and Education Council 
of the US (SIECUS), available at www.siecus.org. 
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post-conflict societies in Africa. In particular it focuses on sexual and gender-based violence as a structural 
problem, interrogating what a weakening of the neo-liberal grip on legal structures and the culminating influence 
of state over legal, political, social and economic dimensions of reconstruction mean for the fight to end impunity 
around sexual and gender based violence experienced during conflict. Is the human rights regime likely to benefit 
from a shift towards an inward-oriented engagement with the political economy?          
 
Paul Millar, Department of Community Health Sciences, Brock University 
 

The role of aboriginal status and gender in the police response to homicide in Canada:  
a test of Donald Black's theories 

Donald Black argues that the degree of legal response to crime varies according to the relative social status of the 
victim and perpetrator. The charges laid by police are an example of the first stage of legal response, which 
eventually includes prosecution, determination of guilt, sentencing and parole.  In this study, charges laid in 
response to homicide are used as an example.  Homicide is the most serious, most carefully and consistently 
investigated of crimes and hence should have the least influence from social location. The central research 
question in this project is whether the police response to homicide depends on the social location of the victim 
and accused, where social location includes aboriginal status and gender. The homicide survey from the Canadian 
Centre for Justice Statistics to test a multivariate model explaining the charge laid. In Canada, manslaughter is the 
main opportunity for leniency since there is no minimum penalty; both murder charges have a minimum sentence 
of life.    
The model controls for legal aspects of the case and other factor to see if social location affects the likelihood of 
receiving a charge of manslaughter (versus murder) according to the predictions of Donald Black.  The results 
indicate that both legal and social factors affect the police response to homicide, but not in the manner predicted 
by Donald Black. 
 
 
ROOM 1318 

 
Intersections of Critical Criminology and Socio-Legal Studies: Possibilities and Perils  (II) 

 
These panels will explore the place of critical criminology in relation to the field of socio-legal studies. We invite 

papers that discuss matters relevant to the intersection of critical criminology and socio-legal studies by means of 

theoretical and/or empirical inquiry. In particular, we encourage papers that interrogate the current state of 

criminological research and that push toward new criminological possibilities. 

 
Chair: Andrew Woolford, Department of Sociology, University of Manitoba 
 
João Velloso, Department of Criminology, University of Ottawa 

 
Criminal Law as an Epistemological Obstacle for Criminology: Setting a Research  

Agenda on Exclusive Forms of Control in Contemporary Societies 
This presentation calls for reviewing the role that criminal justice and criminal law play in structuring the set of 
dominant conditioning questions in criminology. While critical scholars have suggested different approaches to 
criminal law and to the criminal justice system (innovations, new rationalities, reform, decriminalization, 
abolitionism, etc.), criminologists still largely focus their work on these. In part, this happened because the idea of 
ȰÓÅÌÅÃÔÉÖÉÔÙ ÏÆ ÊÕÓÔÉÃÅȱ ÈÁÓ ÕÓÕÁÌÌÙ ÂÅÅÎ ÕÎÄÅÒÓÔÏÏÄ ÁÓ ÂÅÉÎÇ ÔÈÅ ÓÅÌÅÃÔÉÖÉÔÙ ÏÆ ÔÈÅ ÃÒÉÍÉÎÁÌ ÊÕÓÔÉÃÅ ÓÙÓÔÅÍȢ 7ÈÉÌÅ 
ÔÈÉÓ ÍÉÇÈÔ ÈÁÖÅ ÂÅÅÎ Ȱ×ÉÔÈÉÎ ÔÈÅ ÔÒÕÅȱ ÏÆ ÔÈÅ ÃÒÉÔÉÃÁÌ ÃÒÉÍÉÎÏÌÏÇÉÃÁÌ ÄÉÓÃÏÕÒÓÅ ÏÆ ÔÈÅ ΣΫΩΡÓ ÁÎÄ ÐÅÒÈÁÐÓ ÏÆ ÔÈÅ 
1990s, it should not be within the true of contemporary critical socio-legal discourse. Based on socio-legal 
approaches and past fieldworks, I argue that the criminal justice acts as an epistemological obstacle to the 
development of criminology as a discipline or as a field of study. I suggest an extended conception of the penal 
ÆÉÅÌÄȟ ×ÈÉÃÈ ÉÎÃÌÕÄÅÓ ÎÏÔ ÏÎÌÙ ÔÈÅ ÃÒÉÍÉÎÁÌ ÌÁ× ÒÅÁÌÍȟ ÂÕÔ ÁÌÓÏ ÏÔÈÅÒ ÎÏÒÍÁÔÉÖÅ ÓÙÓÔÅÍÓ ÔÈÁÔ ÃÏÎÆÉÇÕÒÅ ȰÌÅÓÓȱ 
prominent locations of institutional punishment such as: regulatory criminal law, civil courts, immigration law, 
military law, parole boards and other administrative law systems. There is a lot of evidence supporting the fact 
that these non-criminal normative systems play an increasing role in framing social reaction today despite the fact 
that it has not drawn sufficient attention from criminologists. 
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Diane Crockerȟ $ÅÐÁÒÔÍÅÎÔ ÏÆ 3ÏÃÉÏÌÏÇÙ ÁÎÄ #ÒÉÍÉÎÏÌÏÇÙȟ 3ÁÉÎÔ -ÁÒÙȭÓ 5ÎÉÖÅÒÓÉÔÙ 
 

Practicing Critical Criminology 
The Nova Scotia Restorative Justice-Community University Research Alliance (NSRJ-CURA) is an alliance of 
academics, government departments and community-based agencies working together to study the 
institutionalization of restorative justice.  This presentation will offer observations on my experiences as a critical 
criminologist working on the NSRJ-CURA where I find myself studying a topic (restorative justice) and using an 
approach (partnerships with community and government) that concern many critical criminologists.  From this 
vantage point, I will argue that the practice of critical criminology has much to learn from the ways in which both 
restorative justice and community based research apply their theories in practice.  The presentation will also 
outline the enabling and constraining possibilities of practicing a critical criminology in a project such as the NSRJ-
CURA. 
 
Caroline McDonald-Harker, Department of Sociology, University of Alberta 
 

!ÂÕÓÅÄ 7ÏÍÅÎȭÓ 3ÕÂÊÅÃÔÉÖÅ -ÏÔÈÅÒÉÎÇ )ÄÅÎÔÉÔÉÅÓȡ 4ÈÅ 2ÏÌÅ ÏÆ $ÏÍÉÎÁÎÔ -ÏÔÈÅÒÉÎÇ )ÄÅÏÌÏÇÉÅÓ 
Over the past several decades, there has been considerable academic, policy, and public attention paid to the 
social problem of domestic abuse in Canada.  One result of this increased attention is that a large body of feminist 
criminological literature on domestic abuse has developed.  However, with the recent move in feminist 
criminoÌÏÇÙ ÔÏ×ÁÒÄÓ ÅØÐÌÏÒÁÔÉÏÎÓ ÏÆ ÄÉÆÆÅÒÅÎÃÅÓ ÁÍÏÎÇ ×ÏÍÅÎȟ ×ÏÍÅÎȭÓ ÉÄÅÎÔÉÔÉÅÓ ÁÓ ÆÒÁÇÍÅÎÔÅÄ ÁÎÄ ÅÖÅÎ 
ÃÏÎÆÌÉÃÔÕÁÌȟ ÁÎÄ ×ÏÍÅÎȭÓ ÓÕÂÊÅÃÔÉÖÉÔÙ ÁÓ ÓÏÃÉÁÌÌÙ ÃÏÎÓÔÒÕÃÔÅÄȟ ÍÕÃÈ ÏÆ ÔÈÉÓ ÌÉÔÅÒÁÔÕÒÅ ÈÁÓ ÂÅÅÎ ÃÒÉÔÉÃÉÚÅÄ ÆÏÒ ÆÁÉÌÉÎÇ 
to specifically consider an important aspÅÃÔ ÏÆ ÔÈÅ ÖÁÒÉÅÄȟ ÈÅÔÅÒÏÇÅÎÅÏÕÓȟ ÍÕÌÔÉÐÌÅ ÆÁÃÅÔÓ ÏÆ ÁÂÕÓÅÄ ×ÏÍÅÎȭÓ 
lives- their mothering.  The failure of this literature to examine mothering as another important aspect of abused 
×ÏÍÅÎȭÓ ÌÉÖÅÓ ÃÏÎÔÉÎÕÅÓ ÔÏ ÐÅÒÓÉÓÔ ÄÅÓÐÉÔÅ ÌÏÎÇ-standing research findings which indicate that women with 
ÃÈÉÌÄÒÅÎ ÁÒÅ ÕÐ ÔÏ ÔÈÒÅÅ ÔÉÍÅÓ ÍÏÒÅ ÌÉËÅÌÙ ÔÏ ÅØÐÅÒÉÅÎÃÅ ÄÏÍÅÓÔÉÃ ÁÂÕÓÅ ÔÈÁÎ ÁÒÅ ÃÈÉÌÄÌÅÓÓ ×ÏÍÅÎȠ ×ÏÍÅÎȭÓ 
ÒÅÓÐÏÎÓÅÓ ÔÏ ÖÉÏÌÅÎÃÅȟ ×ÏÍÅÎȭÓ ÈÅÌÐ ÓÅÅËÉÎÇ ÃÈÏÉÃÅÓȟ ÁÎÄ ×ÏÍÅÎȭÓ ÅØÐÅÒÉÅÎÃÅÓ ×ÉÔÈ ÄÏÍÅÓÔÉÃ ÖÉÏÌÅÎÃÅ 
interventions are shaped by a diversity of factors, particularly their status/role as mothers; and a large number of 
ÒÅÓÉÄÅÎÔÓ ÉÎ ×ÏÍÅÎȭÓ ÓÈÅÌÔÅÒÓ ÁÒÅ ÍÏÔÈÅÒÓ ÁÃÃÏÍÐÁÎÉÅÄ ÂÙ ÔÈÅÉÒ ÃÈÉÌÄÒÅÎȢ  A small body of feminist criminological 
literature on mothering in the context of domestic abuse has recently emerged.  However, this literature has been 
criticized by the critical feminist criminological literature on domestic abuse and mothering for failing to 
ÓÐÅÃÉÆÉÃÁÌÌÙ ÃÏÎÓÉÄÅÒ ÔÈÅ ÓÕÂÊÅÃÔÉÖÅ ÅØÐÅÒÉÅÎÃÅÓ ÏÆ ÁÂÕÓÅÄ ×ÏÍÅÎȭÓ ÍÏÔÈÅÒÉÎg, and to critically examine abused 
×ÏÍÅÎȭÓ ÍÏÔÈÅÒÉÎÇ ÉÎ ÌÉÇÈÔ ÏÆ ÄÏÍÉÎÁÎÔ ÉÄÅÏÌÏÇÉÅÓ ÏÆ ÍÏÔÈÅÒÉÎÇȢ  ) ×ÉÌÌ ÄÉÓÃÕÓÓ ÔÈÅ ÐÏÓÓÉÂÉÌÉÔÙ ÏÆ ÅØÁÍÉÎÉÎÇ ÁÎÄ 
ÕÎÄÅÒÓÔÁÎÄÉÎÇ ÆÉÒÓÔȟ ÁÂÕÓÅÄ ×ÏÍÅÎȭÓ ÓÕÂÊÅÃÔÉÖÅ ÍÏÔÈÅÒÉÎÇ ÉÄÅÎÔÉÔÉÅÓȠ ÓÅÃÏÎÄȟ ÔÈÅ ÒÏÌÅȟ ÉÎÆÌÕÅÎÃÅȟ ÁÎÄ ÅÆÆÅÃts that 
ÄÏÍÉÎÁÎÔ ÍÏÔÈÅÒÉÎÇ ÉÄÅÏÌÏÇÉÅÓ ÈÁÖÅ ÏÎ ÁÂÕÓÅÄ ×ÏÍÅÎȭÓ ÓÕÂÊÅÃÔÉÖÅ ÍÏÔÈÅÒÉÎÇ ÉÄÅÎÔÉÔÉÅÓȠ ÁÎÄ ÔÈÉÒÄȟ ÔÈÅ ×ÁÙÓ ÉÎ 
which intersections among the social context of abuse, gender, social class, and race and ethnicity shape abused 
×ÏÍÅÎȭÓ ÓÕÂÊÅÃÔÉÖÅ ÍÏÔÈÅÒÉng identities.  In this regard, I will discuss how drawing on both Patricia Hill Collins 
ÔÈÅÏÒÉÚÁÔÉÏÎ ÏÆ ÍÏÔÈÅÒÈÏÏÄ ÁÓ ÒÏÌÅȾÅØÐÅÒÉÅÎÃÅȟ ÁÎÄ !ÎÄÒÅÁ /ȭ2ÅÉÌÌÙȭÓ ÔÈÅÏÒÉÚÁÔÉÏÎ ÏÆ ÍÏÔÈÅÒÈÏÏÄ ÁÓ 
identity/subjectivity may provide a useful framework for examining and understanding how abused women 
construct themselves as mothers, what discourses abused mothers draw from, resist, and negotiate in 
constructing themselves as mothers, and how intersections of the abusive social context, gender, social class, and 
race anÄ ÅÔÈÎÉÃÉÔÙȟ ÓÈÁÐÅ ÁÂÕÓÅÄ ×ÏÍÅÎȭÓ ÃÏÎÓÔÒÕÃÔÉÏÎÓ ÏÆ ÔÈÅÍÓÅÌÖÅÓ ÁÓ ÍÏÔÈÅÒÓȢ 
 
Joshua Freistadt, Department of Sociology, University of Alberta 
 

Phenomenology and Critical Criminology 
Governmentality scholarship currently dominates the field of critical criminology. Although these projects have 
considerable merit, they often focus on the official discourses used to order criminal justice and seldom reflect on 
the lived experiences of the subjects and practitioners involved in the justice system. Phenomenology, on the 
other hand, takes reflection upon our embodied experiences of the world as its aim. This paper asks: What does 
phenomenology have to offer critical criminology, if anything? To open discussion on this question, this paper 
reviews scholarship in this area, highlights tensions between critical criminology and phenomenology, and 
suggests possible areas of compatibility.  
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ROOM 702 
 

Socio-Legal Theory 
 
Chair: Christiane Wilke, Department of Law, Carleton University  
 
James A. Freeman, Department of Sociology, University of Victoria 
 

An Examination of the Legality and Ethics of Emile Durkheim 
The dynamics of Sociology require several perspectives to be considered in order to formulate generalizable 
statements regarding equitability and social justice. The practice of normative sociological reasoning, which is 
grounded on the concepts of ethics and morality, are fairly discursive.  Robert Alford has, however, argued that 
there is a solid foundation to sociological perspectives that is primarily based on a canonical trio of thinkers: Emile 
Durkheim, Max Weber and Karl Marx. While sociology has grown beyond most of the concepts prescribed by this 
triumvirate in terms of precision of measure, I will argue that their perspectives still dominate the analysis of the 
ÓÏÃÉÁÌȢ  )Î ÔÈÉÓ ÐÁÐÅÒȟ ) ×ÉÌÌ ÏÆÆÅÒ ÁÎ ÁÎÁÌÙÓÉÓ ÏÆ $ÕÒËÈÅÉÍȭÓ ÌÅÇÁÌ ÔÈÅÏÒÙ ÁÎÄ ÐÕÔ ÆÏÒ×ÁÒÄ ÔÈÅ ÉÄÅÁ ÔÈÁÔ ÈÉÓ ÁÎÁÌÙÓÉÓ ÉÓ 
an important foundation for any attempt to understand law using a sociological lens.  More specifically, I contend 
that, in particuÌÁÒȟ ÁÎ ÅØÁÍÉÎÁÔÉÏÎ ÏÆ $ÕÒËÈÅÉÍȭÓ ÂÏÄÙ ÏÆ ×ÏÒË ÏÆÆÅÒÓ Á ÄÉÓÔÉÎÃÔÉÖÅ ÉÎÓÉÇÈÔ ÉÎÔÏ ÖÁÒÉÏÕÓ ÁÓÐÅÃÔÓ ÏÆ 
sociology and the law, including the formation of legal institutions and the social construction of legal fact.   
 
Patrick McLane, Department of Sociology, University of Alberta 
 

Violence and Decision: Theories of Law in Benjamin, Derrida and Agamben 
This paper considers the work of Walter Benjamin, Jacques Derrida and Giorgio Agamben as relevant for 
understanding justice in the context of contemporary political environments. In Ȱ#ÒÉÔÉÑÕÅ ÏÆ 6ÉÏÌÅÎÃÅ Benjamin 
(1996a) has argued that law is founded and preserved only by violence which subsumes particular situations 
under general rules. Therefore, he says, law is divorced from justice ɀ which he defines as pursuit of the best 
possible ends in unique situations (1996a: 247). Derrida (1992) adopts BenjaminȭÓ ÆÏÒÍÕÌÁÔÉÏÎ ÏÆ ÊÕÓÔÉÃÅ ÁÓ Á 
matter of engaging singularity but rejects the accompanying indictment of law. In contrast, Agamben (1998) 
generalizes BenjaminȭÓ Ánalysis of law and violence to account for and argue against the Western political order in 
toto.  
While Derrida and Agamben may disagree on almost all points Ȱ&ÏÒÃÅ ÏÆ Law: The Mystical Foundation of 
Authorityȱ ɉ$ÅÒÒÉÄÁ ΣΫΫΤɊ ÁÎÄ (ÏÍÏ Sacer: Sovereign Power and Bare Life (Agamben 1998) must be understood 
as two divergent but equally illuminating responses to the Ȱ#ÒÉÔÉÑÕÅ of Violenceȱ ɉ"ÅÎÊÁÍÉÎ ΣΫΫΨÁɊ ÁÎÄ ÉÎ ÆÁÃÔ 
expound not altogether incompatible possibilities for politics. 
 
Amy Swiffen, Department of Sociology, University of Alberta 
 

Law, Sovereignty and the Biopolitical 
4ÈÉÓ ÐÁÐÅÒ ÄÅÆÉÎÅÓ Á ȬÃÒÉÓÉÓ ÏÆ ÓÏÖÅÒÅÉÇÎÔÙȭ ÉÎ ÔÈÅ ÐÈÉÌÏÓÏÐÈÙ ÏÆ ÌÁ× ÁÎÄ ÐÏÌÉÔÉÃÁÌ ÓÃÉÅÎÃÅȟ ×ÈÉÃÈ ÒÅÌÁÔÅÓ ÔÏ 
determining sources of non-state legal authority in international contexts.  I explore new developments in natural 
law theory that legal authority is not derived from sovereignty, but from an Aristotelian concept of common 
ÇÏÏÄȟ ÄÅÆÉÎÅÄ ÖÁÒÉÏÕÓÌÙ ÁÓ ȬÈÕÍÁÎÉÔÙȭȟ ȬÈÕÍÁÎ ÒÉÇÈÔÓȭ ÏÒ Á ȬÎÁÔÕÒÁÌ ÌÁ× ÏÆ ÓÕÒÖÉÖÁÌȭȢ  4Ï ÁÎÁÌÙÓÅ ÔÈÉÓ ÄÅÖÅÌÏÐment, I 
turn to new theories of biopolitics.  First, I argue that the Aristotelian conception of the common good has 
different political implications today than it did for the Greeks, largely because of a shift in new natural law theory 
away from the idea of a presupposed law-giver and toward an idea of law as naturally purposive.  The shift away 
ÆÒÏÍ Á ÎÏÔÉÏÎ ÏÆ Á ÄÉÖÉÎÅ ÇÒÏÕÎÄÉÎÇ ÆÏÒ ÌÅÇÁÌ ÁÕÔÈÏÒÉÔÙ ÍÅÁÎÓ ÔÈÁÔ ÔÈÅ ÉÎÔÕÉÔÉÖÅ ÁÐÐÅÁÌ ÏÆ ȬÃÏÍÍÏÎ ÇÏÏÄÓȭ ÓÈÏÕÌÄ 
not be taken up in contemporary legal debates without serious revision.  I then argue that legal authority 
ÌÅÇÉÔÉÍÁÔÅÄ ÉÎ ÒÅÌÁÔÉÏÎ ÔÏ ȬÌÉÆÅȭ ÏÒ ȬÓÕÒÖÉÖÁÌȭ ÉÓ ÒÅÌÁÔÅÄ ÔÏ Á ÆÏÒÍ ÏÆ ÐÏÌÉÔÉÃÁÌ ÐÏ×ÅÒ ÔÈÁÔ ÃÁÎ ÂÅ ÔÅÒÍÅÄ ȬÂÉÏÐÏÌÉÔÉÃÁÌ 
ÓÏÖÅÒÅÉÇÎÔÙȭȟ ×ÈÉÃÈ ÉÓ ÏÒÇÁÎÉÓÅÄ ÁÒÏÕÎÄ ÁÎ ÉÍÐÅÒÁÔÉÖÅ ÔÏ ÌÉÖÅȢ  I conclude by suggesting that legal analysis of the 
relationship between law and morality should be supplemented with a focus on the relationship between law and 
life.  
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Nicolas Carrier, Institute of Criminology and Criminal Justice, Carleton University 
 

Legality as Legitimacy:   
Law, Power and Force in Luhmann`s Theory   

The posthumanist sociology of Niklas Luhmann has been interpreted as promoting a gruesome debasement of 
any critical engagement with domination. This paper suggests a quite different interpretation of (some of) the 
consequences of his conceptualization of law as a social system. It suggests that Luhmann`s epistemology and 
theory can instead lead us to a rather anarchistic posture. It suggests that his oeuvre can nurture a critical 
engagement with law, notably in constantly focusing on legal authority`s tautological - not mystical - foundation. 
Using Canadian criminal law as an empirical anchoring point, the concepts of power and force in Luhmann`s 
theory are discussed. If (criminal) law is taken as devoid of any transcendental foundation, resting on a capitalized 
- not capillary - power, then we have a framework that helps us to relentlessly criticize criminalizing discourses and 
criminalization practices, while avoiding the pitfalls of the governmentality hype. 
 
 
ROOM 1816 
 

Extractive Industries and Environmental Justice 
 
There is a perception that Canadians are closely connected to their land and territory, and that this territory is an 
essential part not only of their survival and well-being but also of their national and individual identities.  Indeed, 
ÔÈÅ #ÁÎÁÄÉÁÎ ÉÎÄÕÓÔÒÉÁÌ ÅÃÏÎÏÍÙ ×ÁÓ ÄÅÖÅÌÏÐÅÄ ÏÎ ÔÈÅ ÂÁÃË ÏÆ ÔÈÅ ÃÏÕÎÔÒÙȭÓ ÖÁÓÔ ÎÁÔÕÒÁÌ ÒÅÓÏÕÒÃÅÓȢ  7ÈÉÌÅ ÍÁÎÙ 
of these extractive industries, such as tar sands and other mining, forestry and fishing, have created certain kinds 
of wealth and benefits, they also impose a wide array of harms, not only to the environment, but to the social and 
economic health of many.  This is despite the fact that these industries are governed by an extensive network of 
environmental laws, policies and regulations at all levels of government. This panel will investigate the extent to 
which the regulatory framework governing extractive industries in Canada reflects our understanding of 
environmental and social justice in Canada. 
 
Chair: Judy Stewart, Faculty of Law, University of Calgary 
 
Nathalie Chalifour, Faculty of Common Law, University of Ottawa 

 
Redefining the Public Interest in Environmental Assessment 

Sarah lives in the small community of Fort Chipewyan, Alberta.  She is 14 years old and has recently been 
diagnosed with a rare form of cancer.11  She is not alone.  According to a community physician, cancer levels in the 
area are at levels far higher than the provincial or national average.12  The community is located downstream from 
ÔÈÅ ×ÏÒÌÄȭÓ ÌÁÒÇÅÓÔ ÉÎÄÕÓÔÒÉÁÌ ÐÒÏÊÅÃÔ ɀ extraction of oil from tar sands.  Few in the community doubt the links 
between the tar sands and the contaminated water, food and air that are believed to be the source of their health 
problems.13   
Each ÏÆ ÔÈÅ ÉÎÄÉÖÉÄÕÁÌ ÔÁÒ ÓÁÎÄ ÐÒÏÊÅÃÔÓ ÉÎ ÔÈÅ ÇÉÁÎÔ ÍÏÓÁÉÃ ÏÆ ÉÎÄÕÓÔÒÉÁÌ ÅØÔÒÁÃÔÉÏÎ ÉÎ 3ÁÒÁÈȭÓ ÂÁÃËÙÁÒÄ ÈÁÓ ÇÏÎÅ 
through an extraordinarily long and complex regulatory approvals process, including environmental assessment.  
The environmental assessments have each concluded that the proposed projects, modified by a number of 
ÍÉÔÉÇÁÔÉÏÎ ÁÃÔÉÏÎÓȟ ÁÒÅ ȰÉÎ ÔÈÅ ÐÕÂÌÉÃ ÉÎÔÅÒÅÓÔȱȢ   
5ÓÉÎÇ 3ÁÒÁÈȭÓ ÓÔÏÒÙ ÔÏ ÉÌÌÕÓÔÒÁÔÅ ÍÙ ÁÒÇÕÍÅÎÔÓȟ ÔÈÉÓ ÐÁÐÅÒ ÅØÁÍÉÎÅÓ ÈÏ× ÊÏÉÎÔ ÒÅÖÉÅ× ÐÁÎÅÌÓ ÍÁËÅ ÔÈÅÉÒ 
determinations of what is in the public interest when they conduct environmental assessments of extractive 
industrial projects.  For example, are these projects in the interests of Sarah and her community?  How do Sarah 
ÁÎÄ ÈÅÒ ÃÏÍÍÕÎÉÔÙȭÓ ÉÎÔÅÒÅÓÔÓ ÆÁÃÔÏÒ ÉÎÔÏ ÔÈÅ ÐÁÎÅÌȭÓ ÐÕÂÌÉÃ ÉÎÔÅÒÅÓÔ determinations?  The paper discusses how 
the public interest is (or is not) defined and treated in environmental law, and what factors are (or are not) taken 
into consideration when joint review panels make this determination.  I argue that the public interest 

                                                 
11 For the purpose of this paper, Sarah is a fictional character.  However, her circumstances are derived from reports of actual 
events.  See, e.g., Peter Woodford, Health Canada muzzles oilsands whistleblower, in  National Review of Medicine, Volume 4, No. 
6 (March 30, 2007), online at: http://www.nationalreviewofmedicine.com/issue/2007/03_30/4_policy_politics1_6.html. 
12 See, e.g. Patrick Brethour, Why is Cancer Sweeping Tiny Fort Chipewyan?  In The Globe and Mail (May 22, 2006). 
13 A November 2006 study by Suncor Energy showed arsenic levels in moose meat used by community members to be 453 times 
higher than the acceptable levels.  A later study by Alberta Health estimated the arsenic levels in such meat at 17-30 times higher 
than acceptable levels.  See In Depth:  Fort Chipewyan, CBC Edmonton Feature, online at:  
http://www.cbc.ca/edmonton/features/fort-chipewyan/in-depth.html. 

http://www.nationalreviewofmedicine.com/issue/2007/03_30/4_policy_politics1_6.html
http://www.cbc.ca/edmonton/features/fort-chipewyan/in-depth.html
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determinations in environmental assessments relating to extractive industries are flawed in part because they are 
based on an incomplete range of factors.  I examine two flaws in particular, notably the failure of the panels to 
take adequate consideration of non-market values such as ecosystem-services and social justice considerations 
such as gender.   
 
Heather McLeod-Kilmurray, Faculty of Common Law, University of Ottawa 

 
Sustainable Development in Canada: Cost-Benefit Analysis, Environmental Justice, and the Alberta Tar Sands 

Canada is a strong supporter of the concept of sustainable development, and of the UN Millennium Goals and the 
*ÏÈÁÎÎÅÓÂÕÒÇ !ÃÔÉÏÎ 0ÌÁÎȟ ×ÈÉÃÈ ÉÎÃÌÕÄÅ ÔÈÅ ÄÕÁÌ ÇÏÁÌÓ ÏÆ ȰÅÒÁÄÉÃÁÔÉÎÇ ÅØÔÒÅÍÅ ÐÏÖÅÒÔÙ ÁÎÄ ÈÕÎÇÅÒȱ ×ÈÉÌÅ ÁÌÓÏ 
ȰÅÎÓÕÒÉÎÇ ÅÎÖÉÒÏÎÍÅÎÔÁÌ ÓÕÓÔÁÉÎÁÂÉÌÉÔÙȱȢ 4ÈÅÒÅ ÉÓ Á ÐÅÒÃÅÐÔÉÏÎ ÔÈÁÔ ÅÎÖÉÒÏÎÍÅÎÔÁÌ ÐÒÏÔÅÃÔÉÏÎ ÌÅÁÄÓ ÔÏ ×ÅÁÌÔÈ 
creation, while environmental destruction increases poverty, and Canada supports many efforts and projects 
designed to assist developing countries to achieve sustainable development. However, domestically, the 
ÊÕÓÔÉÆÉÃÁÔÉÏÎ ÏÆ #ÁÎÁÄÁȭÓ ÔÁÒ ÓÁÎÄÓ ÉÎÄÕÓÔÒÙ ÉÓ ÔÈÁÔ ÉÔ ÉÓ ÎÅÃÅÓÓÁÒÙ ÔÏ ÅÃÏÎÏÍÉÃ ×ÅÁÌÔÈȟ ÁÎÄ ÔÈÉÓ ÊÕÓÔÉÆÉÅÓ ÔÈÅ ÃÒÅÁÔÉÏÎ 
of massive and varied environmental poverties. 
This paper will investigate what flaws in the Canadian regulatory structure permit such clearly unsustainable 
developments as the tar sands.  In particular, the paper will focus on cost-benefit analysis, its advantages and 
disadvantages, and how it is being applied in the context of tar sands to justify the argument that they are 
creating wealth and are necessary to the Canadian economy. It will also investigate the extent to which tar sands 
create significant and varied kinds of environmental injustice by ignoring and undervaluing the costs and harms, 
and their uneven distribution, within Canadian society, and between the developed and developing worlds.  It will 
include proposals for change to ensure that Canada meets its international and domestic commitments to 
sustainable development.  
 
Sophie Thériaultȟ &ÁÃÕÌÔï ÄÅ ÄÒÏÉÔȟ 5ÎÉÖÅÒÓÉÔï Äȭ/ÔÔÁ×Á 

 
4ÈÅ %ØÔÒÁÃÔÉÖÅ )ÎÄÕÓÔÒÙ ÁÎÄ )ÎÕÉÔ 0ÅÏÐÌÅȭÓ &ÏÏÄ 3ÅÃÕÒÉÔÙȡ 2ÅÔÈÉÎËÉÎÇ %ÎÖÉÒÏÎÍÅÎÔÁÌ 

Governance in the Age of Global Warming and Sea Ice Melting 
This paper reflects on the competing claims made by Arctic-Rim States regarding ownership of the Arctic seabed 
and their implications for Inuit food security. It argues that food security requires that Inuit have increased control 
over the governance and uses of the Arctic Ocean seabed and its resources. In the last decades, environmental 
pollution, especially global warming and the contamination of the Arctic food chain by persistent organic 
pollutants, has become the most daunting threat to Inuit livelihood and food security. The pressure exerted by 
environmental pollution on Inuit societies might also intensify in coming decades with increased accessibility of 
the Arctic Ocean for cargo navigation and the extraction of the natural riches from the Arctic Ocean seabed. 
With the fast changing Arctic physical landscape due to global warming and sea ice melting, the interests of States 
and the private sector for the natural resources of the Arctic Ocean have increased tremendously. Arctic-Rim 
States, including Canada, are currently in the process of mapping their seabed in order to claim ownership and 
sovereign rights over their continental shelf and its resources under the provisions of the1982 Law of the Sea 
Convention. Through this process, Arctic States are attempting to share among each other the ownership of 
ÓÐÁÃÅÓ ÃÏÍÐÒÉÓÅÄ ÉÎ )ÎÕÉÔ ÐÅÏÐÌÅȭÓ ÁÎÃÅÓÔÒÁÌ ÈÏÍÅÌÁÎÄȟ ×ÈÉÌÅ ÍÁÒÇÉÎÁÌÉÚÉÎÇ )ÎÕÉÔ ÒÉÇÈÔÓȟ ÉÎÔÅÒÅÓÔÓ ÁÎÄ ÁÓÐÉÒÁÔÉÏÎÓȢ 
This paper explores alternative ways of speaking about the Arctic Ocean that would give Inuit a central role in its 
governance and foster their livelihood and food security. 
  
William Amos, uOttawa-Ecojustice Environmental Law Clinic 
  

Reforming Provincial Mining Laws Across Canada 
Canada's public interest environmental lawyers have been active in the area of provincial mining law reform 
across Canada. In particular, efforts have been made to transform the free-entry system, which allows the rights 
of mining companies to trump the interests Aboriginal peoples and property owners. For instance, under the 
Ontario Mining Act, prospectors can stake claims to the minerals on both public and private lands without 
notifying or consulting with land owners or with Aboriginal peoples who have rights in the land. 
 This presentation will discuss the key elements that have been proposed by Ecojustice to reform Quebec and 
Ontario's mining laws, in order to ensure that sustainable mining can occur. The proposed legislative amendments 
relate to three imperatives: 
Ɇ 2ÅÑÕÉÒÉÎÇ ÃÏÎÓÅÎÔ ÏÆ ÌÁÎÄ Ï×ÎÅÒÓ ÁÎÄ !ÂÏÒÉÇÉÎÁÌ ÐÅÏÐÌÅÓ ÂÅÆÏÒÅ ÁÎÙ ÐÒÏÓÐÅÃÔÉÎÇȟ ÅØÐÌÏÒÁÔÉÏÎ ÏÒ ÍÉning 
activities can occur on their lands;  
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Ɇ )ÍÐÌÅÍÅÎÔÉÎÇ ÒÅÇÉÏÎÁÌ ÌÁÎÄ-use planning prior to allowing exploration or mining operations to proceed to 
ensure environmental, social and development needs are balanced; and  
Ɇ %ÎÓÕÒÉÎÇ ÁÌÌ ÅØÐÌÏÒÁÔÉÏÎ ÁÎÄ ÍÉÎÉÎg projects face the scrutiny of environmental assessment to ensure that 
environmental and socio-economic impacts are minimized. 
 By providing provincial governments with a framework for modernizing their archaic legislative regimes, 
Canadian jurisdictions can demonstrate that it is a world leader in balancing the management of its significant 
natural wealth with the interests of Aboriginal peoples, landowners, the mining industry and the public. 
 
 
ROOM 1111a 

 
Legal Rights and the Neo-Liberal State: Protecting Employees and Citizens or Commodifying Workers and the 

Environment? 
 
Chair: Laureen Sniderȟ $ÅÐÁÒÔÍÅÎÔ ÏÆ 3ÏÃÉÏÌÏÇÙȟ 1ÕÅÅÎȭÓ 5ÎÉÖÅÒÓÉÔÙ 
 
Garry C. Gray, Research Action Alliance on the Consequences of Work Injury 

 
Turning Workers into Lawyers: Individual Responsibility and the Legal Run-Around 

The notion of a health and safety offender has traditionally conjured up images of negligent employers and 
corporations sacrificing injury and death for profit.  In fact, this conceptualization of the health and safety 
offender has become further entrenched as health and safety now finds a place within the criminal law of Canada.  
Despite this apparently enshrined notion of who is a safety offender, this paper takes the position that the 
concept of who is responsible for safety is actually becoming more blurred.  The reason for this is that in the day-
to-day regulatory sphere workplace safety is undergoing a process of responsibilization. Workers are assigned 
ever greater responsibility for their own safety at work and are held accountable, judged and sanctioned through 
this lens. Under individual responsibility discourses of health and safety, workers are increasingly forced to adopt 
a rights-defined identity. However, safety rights require that workers trigger law through complaints and refusals. 
In this presentation, I will examine how workers are responsibilized, or forced, to take up legal work in order to 
have their safety rights enforced.   
 
Katherine Lippel, Faculty of Law, University of Ottawa, Law Faculty 
Michel Vézina, Institut national de santé publique du Québec 
 
0ÒÏÔÅÃÔÉÎÇ ×ÏÒËÅÒÓȭ ÍÅÎÔÁÌ ÈÅÁÌÔÈȡ ÐÏÔÅÎÔÉÁÌ ÁÎÄ ÌÉÍÉÔÓ ÏÆ ÔÈÅ 'ÅÎÅÒÁÌ ÄÕÔÙ #ÌÁÕÓÅ ÉÎ ÏÃÃÕÐÁÔÉÏÎÁÌ ÈÅÁÌÔÈ ÁÎÄ ÓÁÆÅÔÙ 

legislation 
This presentation will explore the role of labour inspectors of the Commission de la santé et de la sécurité du 
ÔÒÁÖÁÉÌ ɉ#334Ɋ ÉÎ ÔÈÅ ÉÍÐÌÅÍÅÎÔÁÔÉÏÎ ÏÆ ÔÈÅ ÇÅÎÅÒÁÌ ÄÕÔÙ ÃÌÁÕÓÅ ÏÆ 1ÕïÂÅÃȭÓ /ÃÃÕÐÁÔÉÏÎÁÌ (ÅÁÌÔÈ ÁÎÄ 3ÁÆÅÔÙ !ÃÔ 
(OHSA), with a specific focus on the scope of the powers of inspectors with regard to psychosocial risk factors 
associated with work organization. In 2004, Québec was the first North American jurisdiction to enact legislation 
prohibiting psychological harassment in the workplace, although it did so by amending the Labour Standards Act 
and not through amendments to the OHSA. Since the mid-eighties Québec has, very selectively, accepted 
×ÏÒËÅÒÓȭ ÃÏÍÐÅÎÓÁÔÉÏÎ ÃÌÁÉÍÓ ÆÏÒ ÍÅÎÔÁÌ ÈÅÁÌÔÈ ÐÒÏÂÌÅÍÓ ÒÅÌÁÔÅÄ ÔÏ ÃÈÒÏÎÉÃ ×ÏÒËÐÌÁÃÅ ÓÔÒÅÓÓÏÒÓȟ ÉÎÃÌÕÄÉÎÇ 
psychological harassment. Reduction of psychosocial risk factors, including psychological harassment, can be the 
subject of an order by CSST inspectors, who are responsible for enforcing the OHSA, and ensuring that employers 
comply with their obligation to protect the physical and mental health of workers. Relying on an analysis of case 
law and selected interviews with key informants, we will present a summary portrait of interventions by 
inspectors with regard to the protection of the mental health of workers. We will conclude with a description of a 
recent intervention that illustrates the important role that can and should be played by labour inspectors in the 
ÐÒÏÔÅÃÔÉÏÎ ÏÆ ×ÏÒËÅÒÓȭ ÍÅÎÔÁÌ ÈÅÁÌÔÈȢ 
 
Steven Bittleȟ $ÅÐÁÒÔÍÅÎÔ ÏÆ 3ÏÃÉÏÌÏÇÙȟ 1ÕÅÅÎȭÓ 5ÎÉÖÅÒÓÉÔÙ 
Laureen Sniderȟ $ÅÐÁÒÔÍÅÎÔ ÏÆ 3ÏÃÉÏÌÏÇÙȟ 1ÕÅÅÎȭÓ 5ÎÉÖÅÒÓÉÔÙ 
 

Safety Crimes: The Crime (Un)control Industry? 
There is an important body of critical criminological and socio-legal research that examines the crime control 
industry that has emerged in response to traditional street crimes ɀ the market-driven, profit-making enterprise 
ÔÈÁÔ ÁÄÖÅÒÓÅÌÙ ÁÆÆÅÃÔÓ ÓÏÃÉÅÔÙȭÓ ÍÏÓÔ ÍÁÒÇÉÎÁÌÉÚÅÄ ÇÒÏÕÐÓȢ 4ÈÉÓ ÐÁÐÅÒ ÅØÐÌÏÒÅÓ ÔÈÅ ÉÍÐÌÉÃÁÔÉÏÎÓ ÏÆ ÔÈÅ ÃÒÉÍÅ-as-
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industry argument when applied to the issue of corporate crime. In particular, it interrogates the crime 
(un)control industry that has emerged in response to recent Criminal Code amendments aimed at holding 
corporations to legal account for workplace injury and death. In addition to examining the discourses and 
knowledge claims that shaped the law and minimized its applicability, the paper explores the attendant industry 
ÏÆ ÌÁ×ÙÅÒÓ ÁÎÄ ÃÏÎÓÕÌÔÁÎÔÓ ÔÈÁÔ ÈÁÖÅ ÓÕÒÆÁÃÅÄ ÓÉÎÃÅ ÔÈÅ ÌÁ×ȭÓ ÅÎÁÃÔÍÅÎÔ ÔÏ ÐÒÏÖÉÄÅ ÆÏÒ-fee services to 
corporations on the measures needed to avoid criminal responsibility. Drawing from the empirical findings of a 
larger study on corporate criminal liability, the paper argues that, unlike the traditional crime control industry, 
with its built-in incentives to ensure a steady flow of consumers (offenders), the corporate crime (un)control 
industry is oriented towards profit-making exercises that help to ensure that corporations avoid getting caught in 
ÔÈÅ ÃÒÉÍÅ ÃÏÎÔÒÏÌ ×ÅÂȢ 4ÈÅ ÉÍÐÌÉÃÁÔÉÏÎ ÏÆ ÔÈÅ ÐÁÐÅÒȭÓ ÆÉÎÄÉÎÇÓ ×ÉÌÌ ÂÅ ÅØÁÍÉÎÅÄ ÉÎ ÒÅÌÁÔÉÏÎ ÔÏ ÃÕÒÒÅÎÔ ÃÒÉÍÅ ÃÏÎÔÒÏÌ 
priorities, as well as in terms of the possibilities of holding corporations accountable for their harmful and illegal 
acts.  
 
April Girardȟ $ÅÐÁÒÔÍÅÎÔ ÏÆ 3ÏÃÉÏÌÏÇÙȟ 1ÕÅÅÎȭÓ 5ÎÉÖÅÒÓÉÔÙ 
Suzanne Day, Department of Sociology, York University  
Laureen Sniderȟ $ÅÐÁÒÔÍÅÎÔ ÏÆ 3ÏÃÉÏÌÏÇÙȟ 1ÕÅÅÎȭÓ 5ÎÉÖÅÒÓÉÔÙ  
 
Tracking EnviroÎÍÅÎÔÁÌ #ÒÉÍÅ ÔÈÒÏÕÇÈ #%0!ȡ #ÁÎÁÄÁȭÓ %ÎÖÉÒÏÎÍÅÎÔ #ÏÐÓ ÏÒ )ÎÄÕÓÔÒÙȭÓ "ÅÓÔ &ÒÉÅÎÄȩ  
This study examines environmental crimes ɀ corporate crimes rooted in economic production which impact the 
environment beyond the workplace.  This study analyses shifts in the regulation and governance of environment 
crime over the 20 year period since the passage of the Canadian Environmental Protection Act (CEPA). Passed in 
1988, CEPA is the cornerstone of federal law, the only legislation covering all of Canada. Using annual 
enforcement records produced by CEPA and related documents - Environment Canada Reports on Plans and 
Priorities, Senate and House of Commons five-ÙÅÁÒ ÒÅÖÉÅ×Ó ÏÆ #%0! ΣΫΫΫ ÁÎÄ %ÎÖÉÒÏÎÍÅÎÔ #ÁÎÁÄÁȭÓ ÒÅÓÐÏÎÓÅ ÔÏ 
these reviews ɀ the paper empirically documents the process, compromises, assumptions, assertions and silences 
that have shaped the successes and failures of CEPA, and links these to relations of power in the neo-liberal state. 
 
 
Monday May 25, 2009 
 
 

9.00-10.30 am 
 
ROOM 1006 
 

Aboriginal Issues 
 
Chair: L. Jane McMillan, Department of Anthropology, St. Francis Xavier University 
 
Kerry Sloan, Faculty of Law, University of Victoria 
 
&ÉÎÄÉÎÇ ÔÈÅ Ȭ-ÉÓÓÉÎÇȭ -ïÔÉÓȡ The Search for Legal Rights and Historical Communities in BC Following Powley 

The Supreme Court of Canada in R. v. Powley has stressed the importance of evidence going to historical 
community continuity in proving Métis rights.  This has caused particular difficulty for claimants in British 
Columbia, where cultural complexity, geographic dispersal and other factors have caused doubt about whether 
ÔÒÕÅ ȰÈÉÓÔÏÒÉÃȱ -ïÔÉÓ ÃÏÍÍÕÎÉÔÉÅÓ ÅØÉÓÔ ÉÎ ÔÈÅ ÐÒÏÖÉÎÃÅȢ  #ÏÍÐÏÕÎÄÉÎÇ ÔÈÉÓ ÐÒÏÂÌÅÍ ÉÓ ÔÈÅ ÌÁÃË ÏÆ ÓÃÈÏÌÁÒÓÈÉÐ ÏÎ 
-ïÔÉÓ ÈÉÓÔÏÒÙ ×ÅÓÔ ÏÆ ÔÈÅ 2ÏÃËÉÅÓȢ  7ÉÔÈÏÕÔ ÔÈÅ ÒÅÓÏÕÒÃÅÓ ÔÏ ÐÒÏÖÅ ÔÈÅ ÏÎÇÏÉÎÇ ÅØÉÓÔÅÎÃÅ ÏÆ ȰÈÉÓÔÏÒÉÃȱ 
communities, BC Métis rights claims based on Powley are likely to fail and, in fact, have failed so far.  Fortunately, 
historical research projects have recently been launched, but more work is needed, especially in the area of oral 
history research.  Gaps in the law need also to be addressed.  Without expansion or re-interpretation of Powley to 
allow for more Aboriginally-based conceptualizations of community, the complexities of BC Métis history will be 
ignored and Métis rights in BC will cease to have any practical meaning.  One possible way to go forward may be 
to rely on the expansion of the Powley tests for community in R. v. Laviolette and R. v. Goodon.   
 
 
 
 
 



2009  C ANADIAN L AW & S OCIETY A SS OCIATION C ONFERENCE  

Carleton University  Dunton Tower 54 

Kristen Gilchrist, Department of Sociology & Anthropology, Carleton University 
 

Ȱ3ÏÍÅÔÉÍÅÓ ×ÈÅÎ .ÁÔÉÖÅ ×ÏÍÅÎ ÇÅÔ ÍÕÒÄÅÒÅÄȟ ) ÈÅÁÒ ÔÈÅÙ ÌÅÁÖÅ ÉÔ ÁÌÏÎÅȱȡ 
A Critical Exploration of State, Police, and Press Reactions to Murdered and Missing Aboriginal Women 

More than 500 Aboriginal women, many from Western and Prairie provinces have gone missing and/or been 
ÍÕÒÄÅÒÅÄ ÓÉÎÃÅ ÔÈÅ ΣΫΩΡȭÓȢ -ÁÎÙ ÏÆ ÔÈÅ ÍÕÒÄÅÒÅÄ ×ÏÍÅÎ ÁÒÅ ÂÅÌÉÅÖÅÄ ÔÏ ÈÁÖÅ ÂÅÅÎ ËÉÌÌÅÄ ÉÎ ÓÅØÕÁÌ ÈÏÍÉÃÉÄÅÓɂa 
considerable proportion of these cases remain unsolved. For many years, families, friends, and advocates of 
murdered and missing Aboriginal women across Canada have criticized government, police, and the news media 
for failing to protect Aboriginal women and for allowing violence to continue with relative impunity.  
In order to better understand these issues, an Indigenous interlocking feminist perspective is adopted. This 
approach unlike most mainstream feminist theories clearly situates the roots of violence against women within 
their colonial contexts while simultaneously exploring the complexities of race, gender, and class. This approach 
connects the violent legacies of colonialism, sexism, racism, and poverty with violence against Aboriginal women 
today and how these legacies shape social responses to victimization. 
Focusing on four case studies of murdered and missing Aboriginal women, this paper provides an overview and 
critique of state initiatives, police investigative strategies, and patterns of press reporting. Data is drawn from 
empirical research, government reports, police websites, news coverage, press releases, and public statements 
ÍÁÄÅ ÂÙ ÖÉÃÔÉÍÓȭ ÆÁÍÉÌÉÅÓȟ ÆÒÉÅÎÄÓȟ ÁÎÄ ÁÄÖÏÃÁÔÅÓȢ &ÉÎÄÉÎÇÓ ÄÅÍÏÎÓÔÒÁÔÅ ÔÈÁÔ ÍÁÎÙ ÇÏÖÅÒÎÍÅÎÔ ÉÎÉÔÉÁÔÉÖÅÓ ÁÒÅ 
short-sighted and overly-bureaucratic, while oftentimes missing persons police protocols are applied 
inconsistently, and press coverage is lacking and/or relies on Aboriginal stereotyping. Overall, state, police, and 
press reactions are inadequate and require immediate remedy. 
 
Margaret Stephenson, TC Beirne School of Law, University of Queensland 
 

Here Today, Gone Tomorrow: Aboriginal Property Rights in Australia and Canada 
This paper will critically assess and compare indigenous property rights in Australia and Canada. While the 
concepts of Aboriginal title share a similar jurisprudence in both Canada and Australia approaches to Aboriginal 
title in Australia differ significantly from those in Canada. )Î !ÕÓÔÒÁÌÉÁȟ ÔÈÅ ΣΫΫΤ (ÉÇÈ #ÏÕÒÔȭÓ ÒÅÃÏÇÎÉÔÉÏÎ ÏÆ ÎÁÔÉÖÅ 
title in Mabo v The State of Queensland (No2) (1992) 175 CLR 1, was the first time since white settlement that the 
rights of the tradiÔÉÏÎÁÌ Ï×ÎÅÒÓ ÈÁÄ ÂÅÅÎ ÒÅÃÏÇÎÉÚÅÄȢ 4ÈÅ #ÏÍÍÏÎ×ÅÁÌÔÈ ÇÏÖÅÒÎÍÅÎÔȭÓ ÅÎÁÃÔÍÅÎÔ ÏÆ ÔÈÅ Native 
Title Act 1993 attempted to provide a balance between Aboriginal rights and the interests of others to resources; 
however, subsequent amendments to that Act seriously eroded many of its protective provisions and readjusted 
the balance. In Canada, the history of recognition of indigenous land rights was very different from that in 
Australia. The Crown in Canada had had generally acknowledged Aboriginal title. This was achieved through the 
Royal Proclamation of 1763 and the Indian treaties. However, in the province of British Columbia, a very small 
section of that province was covered by Treaty, and a general denial of Aboriginal land rights prevailed. The 
situation in British Columbia was not dissimilar to the situation in Australia. It is not surprising that the key cases, 
such as Calder and Delgamuukw, that led to the recognition of the concept of Aboriginal title in Canada have, 
originated in British Columbia. In Canadaȟ ÔÈÅ ΣΫΫΩ 3ÕÐÒÅÍÅ #ÏÕÒÔȭÓ ÄÅÃÉÓÉÏÎ ÉÎ Delgamuukw v British Columbia 
[1997] 3 SCR 1010, that Aboriginal title includes both the land and its resources mandated new regimes to 
accommodate Aboriginal title. 
This paper will investigate whether the promise of Mabo has been fully delivered in terms of indigenous property 
rights. It will question whether subsequent cases and amending legislation in Australia have reinterpreted 
indigenous rights in a diminished capacity so that traditional owners have been effectively denied their 
entitlements. The nature of Aboriginal title, proof of title, and extinguishment of title were all key issues to 
ÅÍÅÒÇÅ ÆÒÏÍ ÔÈÅ !ÕÓÔÒÁÌÉÁÎ (ÉÇÈ #ÏÕÒÔȭÓ Mabo decision and were issues that were also raised in the Canadian 
3ÕÐÒÅÍÅ #ÏÕÒÔȭÓ Delgamuukw decision.  This paper will focus on these key issues: 

 The nature and content of Aboriginal/Native title and what resource rights are encompassed in the 
title,  

 The requirements to prove Aboriginal/Native title, and 

 The principles of extinguishment.  
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ROOM 1318 
 

Prisons 
 
 
Chair: Debra Parkes, Faculty of Law, University of Manitoba 
 
Jennifer M. Kilty, Department of Criminology & the Social Sciences of Health , University of Ottawa  
 

0ÒÁÃÔÉÓÉÎÇ Ȭ0ÓÙȭȡ /Î -ÅÄÉÃÁÌÉÓÁÔÉÏÎȟ -ÅÄÉÃÁÌ %ÔÈÉÃÓȟ ÁÎÄ 0ÓÙÃÈÉÁÔÒÉc Citizenship in the Carceral Context 
This article examines how women incarcerated in provincial and federal prisons in Canada experience mental 
health and psychiatric care.  Emphasis is accorded to the (over)use of prescription psychiatric medications and the 
impact this practice has upon women serving time. The ethics of medicating prisoners and the failure to offer 
adequate counselling services are examined, and the author discusses how different health care practitioners 
(medical doctors and psychiatrists) are caught in a prescription turf war, and are subsequently neglectful of how 
imprisoned women wish to receive care.  The article is framed by medicalisation/psychiatrisation discourses and 
conceptualises women prisoners as potential psychiatric citizens who hold the right to secure varied forms of 
mental health care and treatment and to refuse prescription. 
 
Leah DeVellis, Department of Sociology and Anthropology, Carleton University 

 
Labour Loopholes:  

A critical examination of the conditions of prison labour in Canada 
CORCAN is an agency of the Correctional Service of Canada (CSC), established in 1980 in order to provide federal 
ÐÒÉÓÏÎÅÒÓ ×ÉÔÈ Á ȰÐÒÉÓÏÎ ×ÏÒË ÐÒÏÇÒÁÍȱȢ #3# ÄÅÓÃÒÉÂÅÓ #/2#!. ÁÓ Á ȰËÅÙ ÒÅÈÁÂÉÌÉÔÁÔÉÏÎ ÐÒÏÇÒÁÍȱ ÔÈÁÔ ÅÍÐÌÏÙÓ 
prisoners as a mÅÁÎÓ ÔÏ ÏÂÔÁÉÎ ȰÅÍÐÌÏÙÁÂÉÌÉÔÙ ÓËÉÌÌÓȱ ɉ#3#ȟ ΤΡΡΩɊȢ  #/2#!. ÏÐÅÒÁÔÅÓ ΥΨ ÌÁÂÏÕÒ ÓÉÔÅÓȟ ÁÎÄ ÅÍÐÌÏÙÓ 
4729 federal prisoners. In the 2006ɀ 2007 Annual Report, CORCAN reports revenues of $60.3 million, and $2.1 
million in profit, which was secured by multimillion dollar contracts with government and private organizations.  
$ÅÓÐÉÔÅ ÃÌÁÉÍÉÎÇ ÔÏ ÐÒÏÖÉÄÅ ÐÒÉÓÏÎÅÒÓ ×ÉÔÈ Á ȰÒÅÁÌ-×ÏÒÌÄ ×ÏÒË ÅÎÖÉÒÏÎÍÅÎÔȱȟ ÅÍÐÌÏÙÍÅÎÔ ÃÏÎÄÉÔÉÏÎÓ ÁÒÅ ÂÅÌÏ× 
industry standard. Prisoners paid at the highest level earn $6.90 per day. Prisoners at this level that work over-
time will earn an additional $1.38 for each over-ÔÉÍÅ ÈÏÕÒȢ #/2#!.ȭÓ ÐÒÏÆÉÔÓ ÁÒÅ ÁÌÓÏ ÍÁÉÎÔÁÉÎÅÄ ÂÙ ÇÁÒÎÉÓÈÉÎÇ 
ÐÒÉÓÏÎÅÒȭÓ ×ÁÇÅÓ ΤΧ Ϸ ÆÏÒ ÒÏÏÍ ÁÎÄ ÂÏÁÒÄȟ ÁÓ ×ÅÌÌ ÁÓ ÄÅÎÙÉÎÇ ÖÁÃÁÔÉÏÎ ÐÁÙȟ ÂÅÎÅÆÉÔÓȟ ÔÈÅ ÁÂÉÌÉÔÙ ÔÏ ÕÎÉÏÎÉÚÅȟ ÁÎÄ 
liÍÉÔÉÎÇ ÍÁÔÅÒÎÉÔÙ ÌÅÁÖÅ ÔÏ ΣΧ ×ÅÅËÓ ɉ#ÏÍÍÉÓÓÉÏÎÅÒȭÓ $ÉÒÅÃÔÉÖÅ ΩΥΡɊȢ 4ÈÉÓ ÐÁÐÅÒ ÓÅÅËÓ ÔÏ ÅØÐÌÏÒÅ ÔÈÅ ÌÁÂÏÕÒ 
conditions experienced by CORCAN workers, as well as the applicability of Canadian labour law when concerning 
the employment of federally sentenced prisoners. This paper will also discuss how the prison environment, as a 
ÃÒÉÍÉÎÁÌÉÚÅÄ ÓÐÁÃÅȟ ÄÅÎÉÅÓ ÐÒÉÓÏÎÅÒÓ ÔÈÅ ÓÔÁÔÕÓ ÏÆ ȬÅÍÐÌÏÙÅÅȭ ÏÒ Ȭ×ÏÒËÅÒȭȟ ÁÎÄ ÔÈÕÓ ÒÅÉÎÆÏÒÃÅÓ ÔÈÅ ÃÉÒÃÕÍÖÅÎÔÉÏÎ ÏÆ 
labour standards.  
 
Justin Piché, Department of Sociology & Anthropology, Carleton University 
Kevin Walby, Department of Sociology & Anthropology, Carleton University 
 

Jail Tourism: Getting Inside or Faux-Ethnography? 
While there are no strict boundaries, ethnography usually involves participant observers entering some context 
for a prolonged period of time to experience the social processes and relationships occurring there (Hammersly & 
Atkinson, 2007). Wacquant (2002) argues that there has been a decline of ethnographic research inside prisons.  
In response to rising incarceration levels globally, Wacquant calls upon scholars to re-enter carceral institutions 
and conduct ethnography to expose the brutalities of imprisonment. His own article is based on field notes 
compiled from tours of two carceral institutions in Los Angeles County. Our question is whether such research can 
ÂÅ ÃÁÌÌÅÄ ȬÅÔÈÎÏÇÒÁÐÈÙȭȩ  4Ï ÅØÁÍÉÎÅ ÔÈÅ ÐÁÒÁÍÅÔÅÒÓ ÏÆ ÐÒÉÓÏÎ ÅÔÈÎÏÇÒÁÐÈÙȟ ×Å ÔÏÏË ÐÁÒÔ ÉÎ ÇÕÉÄÅÄ ÔÏÕÒÓ ÏÆ Á 
number of carceral institutions as well as former prisons and jails turned tourist destinations. Using participant 
ÏÂÓÅÒÖÁÔÉÏÎ ×Å ÃÏÎÄÕÃÔÅÄ Á ÃÏÍÐÁÒÁÔÉÖÅ ÓÐÁÔÉÁÌ ÁÎÁÌÙÓÉÓ ÏÆ ȬÒÅÁÌȭ ÖÅÒÓÕÓ ȬÓÉÍÕÌÁÔÅÄȭ ÃÁÒÃÅÒÁÌ ÓÐÁÃÅÓȢ 4ÏÕÒ ÇÕÉÄÅ 
narratives regarding the carceral spaces and prisoner experiences, along with promotional materials collected at 
the siteÓȟ ×ÅÒÅ ÁÌÓÏ ÅØÁÍÉÎÅÄȢ "ÁÓÅÄ ÏÎ ÏÕÒ ÁÎÁÌÙÓÉÓȟ ×Å ÃÏÎÔÅÎÄ ÔÈÁÔ ÔÏÕÒÓ ÇÉÖÅÎ ÂÙ ȬÃÏÒÒÅÃÔÉÏÎÁÌȭ ×ÏÒËÅÒÓ ÄÏ 
not differ significantly from those led by tourism industry guides in the way they construct the experience of 
imprisonment and bestow meanings to prisonÓ ÁÎÄ ÊÁÉÌÓȢ 4ÏÕÒÓ ÏÆ ȬÒÅÁÌȭ ÁÎÄ ȬÓÉÍÕÌÁÔÅÄȭ ÃÁÒÃÅÒÁÌ ÓÐÁÃÅÓ ÆÁÉÌ ÔÏ 
provide a thick description of the context of prison living and fail to sensitize observers to the culture of 
imprisonment, as sustained immersion does not occur. These tours provide shallow representations of carceral 
spaces and prisoner experiences, obscuring and sanitizing various injustices of imprisonment. We contend that to 
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ÑÕÁÌÉÆÙ ÁÃÁÄÅÍÉÃ ÒÅÓÅÁÒÃÈ ÂÁÓÅÄ ÏÎ ÓÉÍÉÌÁÒ ÔÏÕÒÓ ÁÓ ȬÅÔÈÎÏÇÒÁÐÈÉÃȭ ÉÓ ÁÎ ÁÂÕÓÅ ÏÆ ÔÈÅ ÔÅÒÍȢ  -ÏÒÅ ÉÍÐÏÒÔÁÎÔÌÙȟ 
prisoners with whom we are in contact have denounced prison and jail tours as a violation of their privacy and 
space, suggesting that scholars need to consider these ethical issues before conducting tours. We conclude that 
researchers should consider more direct forms of access to carceral institutions. Conducting volunteer work inside 
ȬÃÏÒÒÅÃÔÉÏÎÁÌȭ ÆÁÃÉÌÉÔÉÅÓ ÁÎÄ ÐÒÉÖÉÌÅÇÉÎÇ ÅÔÈÎÏÇÒÁÐÈÉÃ ÐÒÉÓÏÎÅÒ ×ÒÉÔÉÎÇÓ ÐÒÏÖÉÄÅ ÓÏÍÅ ÁÌÔÅÒÎÁÔÉÖÅÓ ÔÏ ÆÁÕØ-
ethnography.  
 
 
ROOM 702 
 

Citizenship, Immigration & Law 
 
Chair: Xiaobei Chen, Department of Sociology and Anthropology, Carleton University  
 
Zeina Bou-Zeid, Department of Law, Carleton University 
 

Comparing Regularization Programs: When is Legalization Appropriate? 
One of the greatest challenges facing immigration policy in Canada is the precarious legal situation of non-status 
migrants. Non-status migrants are individuals who do not possess legal documents that allow them to remain in 
the receiving state. Since these migrants are non-citizens they are often withheld polÉÔÉÃÁÌȟ ÓÏÃÉÁÌ ÁÎÄ ×ÏÒËÅÒÓȭ 
rights that accompany juridical citizenship. This class of migrants are the most vulnerable to exploitation by 
employers and face a wide range of strategies of exclusion.  
Previous regularization programs (measures taken to legalize the status of non-citizens) adopted by the Canadian 
state are a result of political pressure or the need to fill labour market shortages and most are followed by the 
enactment of punitive immigration and refugee legislation. This paper will explore the factors that influence the 
decision making process by the Canadian state regarding the legalization of non-status migrants. The most recent 
proposal for regularization of irregular migrants in Canada will be explored in order to demonstrate the first time 
the discourse of economic benefit was explicitly applied to the legalization of non-status migrants in Canada. The 
ÐÏÓÉÔÉÏÎÓ ÏÆ ÖÁÒÉÏÕÓ ÁÃÔÉÖÉÓÔ ÃÁÍÐÁÉÇÎÓ ÁÎÄ .'/ȭÓ ÔÈÁÔ ÓÕÐÐÏÒÔ ÌÅÇÁÌÉÚÁÔÉÏÎ ÏÆ ÎÏÎ-status migrants in Canada will 
explored. Finally, this pÁÐÅÒ ÓÉÔÕÁÔÅÓ #ÁÎÁÄÁȭÓ ÅØÐÅÒÉÅÎÃÅ ×ÉÔÈ ÒÅÇÕÌÁÒÉÚÁÔÉÏÎ ÐÒÏÇÒÁÍÓ ×ÉÔÈÉÎ ÔÈÅ ÇÌÏÂÁÌ ÃÏÎÔÅØÔ 
by providing a comparative analysis of the Canadian programs with legalization programs from Europe and the 
United States. 
 
Wendy Chan, Department of Sociology and Anthropology, Simon Fraser University 
 

Understanding the Immigration and Refugee Protection Act (IRPA) through a Politics of Fear 
The Immigration and Refugee Protection Act (2002) was developed as a direct response to concerns around 
national security and terÒÏÒÉÓÔ ÔÈÒÅÁÔÓȢ )20! ÈÁÓ ÂÅÅÎ ÒÏÕÎÄÌÙ ÃÒÉÔÉÃÉÚÅÄ ÆÏÒ ÉÔȭÓ ÈÅÁÖÙ-handed approach to 
immigrants and in perpetuating a view of immigrants as potential threats to Canada. This paper draws on 
interviews with immigration lawyers in Vancouver and Toronto to highlight their views and experiences of 
working with immigrants under IRPA. They highlight the problems with IRPA itself and the impact of IRPA on 
immigrants in Canada. The overwhelming consensus found in the interviews is that immigration processes and 
practices are characterized by an emphasis on enforcement with less concern given to the violation of immigrant 
rights. I argue that we can understand the changes to IRPA when we contextualize it in the context of fear. 
Promoting a politics and culture of fear mÁËÅÓ ÉÔ ÐÏÓÓÉÂÌÅ ÔÏ ÃÏÎÓÔÒÕÃÔ ÁÎÄ ÔÒÅÁÔ ÉÍÍÉÇÒÁÎÔÓ ÁÓ ȬÃÒÉÍÉÎÁÌÓȭ ÁÎÄ 
ȬÔÅÒÒÏÒÉÓÔÓȭ ×ÈÏÍ #ÁÎÁÄÉÁÎÓ ÎÅÅÄ ÔÏ ÂÅ ÐÒÏÔÅÃÔÅÄ ÆÒÏÍȢ 
 
Hijin Park, Department of Sociology, Brock University 

Concealing security with compassion: The politics of refugee protection 
Academic work on migration often fixates on discourses of national and global security and how migrants are 
dehumanized as terrorists and criminals. Less attention is paid to how "their" criminalization and "our" safety still 
require that we save them from themselves. Drawing on refugee and anti-trafficking discourse this paper 
examines Arat-Koc's (2002) claim that one of the most significant new developments in contemporary times is the 
articulation of colonial narratives in the form of "human rights". It does so by highlighting the refugee claims of 
the approximately 600 Chinese migrants who arrived by boat off the coast of British Columbia in 1999. By looking 
at refugee claims where the women, men and children were deemed genuine refugees, as well as the discourse 
that rendered all of the migrants criminal, I aim to reveal how securitization and humanitarianism are part of the 
same discursive field. Instead of a balancing act, as proposed by government officials, I argue that 
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humanitarianism discourse secures and often requires national security discourse. In the new world order of 
human rights, calls for the human are precisely how national security operates. As Malkki (1994) states, 
differences among people are imagined and ordered through the "ritualized and institutionalized evocation of a 
common humanity" (p. 41). Alongside assertions for distinct and irrevocably separate civilizations exist the 
international and the universal world of the global human. 
 
Sean Rehaag, Osgoode Hall Law School, York University 
 

IRB Refugee Adjudication: The luck of the draw? 
A recent study demonstrates that outcomes in Canadian refugee adjudication hinge at least in part on the identity 
of adjudicators assigned (Rehaag: 2008). Drawing on data for over 60,000 refugee claims decided in Canada from 
2004-2008, my paper will examine several features of adjudicator identity to determine which factors correlate 
with outcomes in refugee claims. The factors examined include: gender, political party of appointment, length of 
time served, education, and prior work experience.  
Preliminary analysis of the data reveals interesting differences from patterns in refugee adjudication in other 
countries. For example, according to a US study on refugee adjudication from 1999-2005, the gender of 
adjÕÄÉÃÁÔÏÒÓ ÈÁÄ ÁÎ ÉÍÐÏÒÔÁÎÔ ÉÍÐÁÃÔ ÏÎ ÏÕÔÃÏÍÅÓȢ $ÕÒÉÎÇ ÔÈÅ ÐÅÒÉÏÄ ÏÆ ÔÈÅ ÓÔÕÄÙȟ ȰɍÆɎÅÍÁÌÅ ÊÕÄÇÅÓ ÇÒÁÎÔÅÄ 
ÁÓÙÌÕÍ ÁÔ Á ÒÁÔÅ ÏÆ ΧΥȢΪϷȟ ×ÈÉÌÅ ÍÁÌÅ ÊÕÄÇÅÓ ÇÒÁÎÔÅÄ ÁÓÙÌÕÍ ÁÔ Á ÒÁÔÅ ÏÆ ΥΩȢΥϷȱ ɉ2ÁÍÊÉ-Nogales, Schoenholtz & 
Schrag: 2007). In contrast, according to the preliminary Canadian data, female adjudicator grant rates (47.5%) 
were slightly lower than male adjudicator grant rates (51.1%).  
After examining the relation between outcomes and refugee adjudicator identity, my paper will draw lessons for 
how ɀ if at all ɀ #ÁÎÁÄÁȭÓ ÒÅÆÕÇÅÅ ÄÅÔÅÒÍÉÎÁÔÉÏÎ ÓÙÓÔÅÍ ÓÈÏÕÌÄ ÂÅ ÒÅÖÉÓÅÄ ÔÏ ÅÎÓÕÒÅ ÔÈÁÔ ÔÈÏÓÅ ×ÈÏ ÍÅÅÔ ÔÈÅ 
refugee definition are accorded refugee protection. 
 
 
ROOM 1816 
 

Disability Rights Law: Prospects and Challenges (I) 
 
The theme of this panel is to explore current developments in disability rights law. Our panelists discuss cutting 
edge work on some of the latest controversies in disability rights law including the ethical disputes arising from 
Ashley case regarding involuntary growth attenuation and sterilization of a minor with intellectual disabilities, the 
challenges of people with psychiatric disabilities from ethnocultural communities using empirical interview data 
and the barriers that continue to face people with disabilities in entering the labour market. Our panel is 
international and includes two American legal scholars who are able to provide insight from the American 
experience for those interested in the lessons to be drawn from comparative disability rights law. It is especially 
important given the marginalization of disability rights law in Canada to date and the fact that Canadians with 
disabilities continue to experience systematic barriers in employment, housing, transportation and many other 
fields.  Such an approach that is both international and embraces a variety of methodological  paradigms offers 
the audience a vibrant panel to truly engage with the Law and Society traditions to move disability rights forward.   
 
Chair: Evelyn Maeder, Institute of Criminology and Criminal Justice, Carleton University 
 
Mark C. Weber 
 

Unreasonable Accommodation and Due Hardship 
 
A central feature of disability discrimination law throughout the world is the requirement that employers and 
others subject to the legal regime provide reasonable accommodations up to a limit of undue hardship.  Source 
ÍÁÔÅÒÉÁÌÓ ÆÒÏÍ ÔÈÅ ÐÁÓÓÁÇÅ ÏÆ ÔÈÅ !ÍÅÒÉÃÁÎÓ ×ÉÔÈ $ÉÓÁÂÉÌÉÔÉÅÓ !ÃÔ ÉÎ ÔÈÅ 5ÎÉÔÅÄ 3ÔÁÔÅÓ ÓÈÏ× ÔÈÁÔ ÔÈÅ ȰÒÅÁÓÏÎÁÂÌÅȱ 
accommodation requirement was actually intended to be quite onerous, and that accommodations contemplated 
bÙ ÔÈÅ ÌÁ×ȭÓ ÄÒÁÆÔÅÒÓ ÉÎÃÌÕÄÅÄ ÐÅÒÓÏÎÁÌ ÁÔÔÅÎÄÁÎÔÓȟ ÐÅÒÍÁÎÅÎÔ ÓÈÉÆÔ ÃÈÁÎÇÅÓȟ ÅØÔÅÎÓÉÖÅ ÊÏÂ ÒÅÓÔÒÕÃÔÕÒÉÎÇȟ ÁÎÄ 
rules modifications to compensate for the difficulties people with disabilities often have in getting to work.  
Moreover, there was an expectation that as technology developed, even more extensive accommodations would 
ÂÅÃÏÍÅ ÒÅÁÓÏÎÁÂÌÅȢ  )Î ÔÈÅ ÙÅÁÒÓ ÓÉÎÃÅ ÔÈÅ 5ÎÉÔÅÄ 3ÔÁÔÅÓ ÌÁ×ȭÓ ÐÁÓÓÁÇÅȟ ÃÏÕÒÔÓ ÈÁÖÅ ÕÓÕÁÌÌÙ ÄÅÎÉÅÄ ÃÌÁÉÍÓ ÆÏÒ 
accommodations, including precisely those accommodations deemed reasonable by the drafters.  By contrast, 
tribunals in Canada have frequently required employers to provide more extensive accommodations.  The United 
States record may perhaps be explained by a greater deference south of the border to employer control of work 
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and the workplace, manifested as well by greater legal obstacles to unionization and broader restrictions on the 
role worker organizations can play in affecting production processes.  The control of United States courts by 
Republican appointees who identify closely with employers has contributed to the case results, as have legal rules 
that give judges greater leeway to decide cases without juries.  Suggestions will be made for reforms to restore 
the United States law to its potential.  
 
 
Ravi Malhotra 
Katharine Neufeld 

The Legal Politics of Growth Attenuation 
 
In 2004, a six year old American girl with various physical and intellectual disabilities known to the world only as 
Ȱ!ÓÈÌÅÙ 8ȱ ÓÐÁÒËÅÄ ÁÎ ÉÎÔÅÎÓÅ ÁÎÄ ÆÁÒ-reaching debate among bio-ethicists, physicians, disability rights activists 
and the general public when her parents authorized a highly unusual and experimental set of medical procedures 
ÁÔ ÔÈÅ #ÈÉÌÄÒÅÎȭÓ (ÏÓÐÉÔÁÌ ÏÆ ÔÈÅ 5ÎÉÖÅÒÓÉÔÙ ÏÆ 7ÁÓÈÉÎÇÔÏÎ ÔÏ ÁÔÔÅÎÕÁÔÅ ÈÅÒ ÇÒÏ×ÔÈȢ !ÒÇÕÉÎÇ ÔÈÁÔ ÔÈÅÓÅ 
procedures would make it easier to care for her at home and delay any need to institutionalize her, her parents 
decided to have Ashley undergo a hysterectomy to avoid the onset of menstruation, a mastectomy to prevent her 
from developing breasts and the administration of high doses of estrogen to ensure that she remain at a size that 
facilitated her care. Collectively, this set of procedures has become known as the Ashley Treatment. In this paper, 
we argue that growth attenuation is entirely inappropriate and should never be regarded as ethically permissible 
for children.  We ground our perspective throughout in the social model of disablement that stands for the 
proposition that it is structural barriers that are chiefly responsible for the marginalization experienced by people 
with disabilities in every area of social life including employment, transportation and housing. We do so through a 
review of the case law and through a consideration of relevant ethical principles, paying particular attention to 
the scholarship of MÁÒÔÈÁ .ÕÓÓÂÁÕÍȭÓ ÔÈÅÏÒÉÅÓ ÏÆ ÅÑÕÁÌÉÔÙ ÆÏÒ ÐÅÏÐÌÅ ×ÉÔÈ ÉÎÔÅÌÌÅÃÔÕÁÌ ÄÉÓÁÂÉÌÉÔÉÅÓȢ 
 
Justin  Schwartz 
 

Getting the ADA and the 11th Amendment Wrong: Does State Sovereign Immunity Really Trump Disability Non-
Discrimination? 

 
In several areas where federal legiÓÌÁÔÉÏÎ ÍÁÙ ÉÍÐÉÎÇÅ ÏÎ ÓÔÁÔÅ ȰÓÏÖÅÒÅÉÇÎ ÉÍÍÕÎÉÔÙȟȱ !ÍÅÒÉÃÁÎ ÊÕÒÉÓÐÒÕÄÅÎÃÅ 
under the 11th Amendment to the U.S. Constitution permits federal regulation of private but not, generally, public 
conduct.  On these grounds, the U.S. Supreme Court has held in Garrett  and Lane that the Americans with 
Disabilities Act cannot ban disability discrimination by the states. These  decisions are inconsistent with (1) existing 
equal protection precedent under the 14th Amendment because the disabled are the sort of discrete and insular 
ÍÉÎÏÒÉÔÙ ÅÎÔÉÔÌÅÄ ÔÏ ÐÒÏÔÅÃÔÉÏÎ ÁÇÁÉÎÓÔ ÓÔÁÔÅ ÄÉÓÃÒÉÍÉÎÁÔÉÏÎȟ ɉΤɊ  ÔÈÅ #ÏÕÒÔȭÓ ÈÏÌÄÉÎÇÓ ÉÎ Lawrence and Evans that 
discrimination against homosexual conduct is unconstitutionally irrational under the 14th Amendment, which imply 
ÔÈÁÔ ÔÈÅ #ÏÕÒÔȭÓ main prior disability precedent on similar grounds (Cleburne) mandated the opposite decision in 
the ADA cases, (3) proper deference for the legislative fact finding (pace Flores), and (4) the ban on sex and race 
discrimination by state actors, since the Title VII prohibitions against race and sex discrimination rest, as a  matter 
of precedent, on Congressional powers to regulate commerce,  which the Court has found insufficient to trump 
state sovereign immunity (Kimel). Garrett and Lane should therefore be overturned by Court or legislative action. 
 
ROOM 1111a 
 

Constitutions, Courts and Juries in Comparative Perspective  
 
Chair:  Daved Muttart, University of Ontario Institute of Technology  
 
Jeewon C. Min, Faculty of Law, University of British Columbia 

 
One Nation and Two Capital Cities on the Korean Peninsula: Pyongyang and Seoul 

On October 21, 2004 the South Korean Constitutional Court held that Seoul is a capital city in the Republic of 
Korea and the relocation of a national capital is unconstitutional baÓÅÄ ÏÎ ÔÈÅ Ȱ#ÕÓÔÏÍÁÒÙ #ÏÎÓÔÉÔÕÔÉÏÎȟȱ ×ÈÉÃÈ ÉÓ 
unwritten but binding.  This lawsuit was made in August 2004, when the South Korean government announced 
that Gongju would be a capital city in 2007 as the former president, Roh Mu-Hyun, promised in a presidential 
ÅÌÅÃÔÉÏÎ ÃÁÍÐÁÉÇÎȢ  4ÈÅ #ÏÎÓÔÉÔÕÔÉÏÎÁÌ #ÏÕÒÔ ÆÏÕÎÄ ÉÔÓ ÂÁÓÉÓ ÏÆ ÔÈÅ Ȱ#ÕÓÔÏÍÁÒÙ #ÏÎÓÔÉÔÕÔÉÏÎȱ ÆÒÏÍ Gyeongguk 
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Daejeon ( ), the first legal code, which was used from the year 1486 during the Joseon dynasty.  There 
have been controversies around this ruling with a question of the concept of the Customary Constitution.  
On the other hand, the North Korean Constitution prescribes in Article 166 that Pyongyang is a capital of the 
Democratic People's Republic of Korea.  Like other socialist countries, China and the former Soviet Union, North 
Korea has a household registration system through which the status of permanent residence is given to people 
living in each province.  In particular, movements of the population in and out of Pyongyang have been strictly 
controlled by this registration system and the allocation of labor force based on labor law.  In official documents 
and literatures, Pyongyang is often depicted as a role model of the country, which would bring unification at a 
faster pace.      
In this paper, I will analyze how a nation is meant to be in the construction of a national capital and in the 
formation of collective identity in a legal and social context of the Korean Peninsula.  I will revisit Confucianism and 
see how Confucianism plays a role in spacialising a capital in connection with national identity in both cities.  I will 
also look at how security issues contribute to the spatial construction and design of a city, and the establishing 
foundation of a national capital, as it reflects on the divide between North and South Korea. 
 
Nikolay P. Kovalev, Munk Centre for International Studies, University of Toronto 
 

Russian Jury Under Attack: Can the Institution Survive? 
Russia introduced jury trials in 1993ɂ1994 in nine out of 89 provinces of the Federation, and within ten the 
system expanded to other regions of the country. To date, Chechnya is the only region where defendants do not 
enjoy the right to fair trial by fellow citizens. The jury reform is expected to be completed by 2010. One of the 
possible reasons for delay in introducing jury trials in Chechnya is the concern of the Kremlin that Chechen 
(Muslim) defendants accused of crimes against the state, including terrorism, would be acquitted by 
representatives of their ethnic community. In order to prevent jury acquittals in cases related to such crimes, the 
Security Committee of the State Duma sponsored a bill, which would exclude juries from consideration of 
espionage, high treason, terrorism and other similar offences. If this bill is passed and signed by the President, it 
would indicate a gradual diminution of jury trials in Russia. The paper explores the history of jury trials in terrorist 
and treason cases in the Russian Empire and post-Soviet Russia. It also examines methods used by the 
government to manipulate juries in various categories of cases. Finally, the paper will discuss the background and 
activities of a grass-root organization, the Juror Association, which has recently emerged in Russia to defend the 
endangered jury system. 
 
Jing Qian, Faculty of Law, University of Victoria 
 

4ÈÅ #ÏÕÎÔÙ 0ÅÏÐÌÅȭÓ #ÏÎÇÒÅÓÓȡ #ÈÉÎÅÓÅ ,ÏÃÁÌ 0ÁÒÌÉÁÍÅÎÔ ÏÒ !ÕÔÈÏÒÉÔÁÒÉÁÎ ,ÏÃÁÌ "ÒÁÎÃÈȩ 
The history of the Chinese parliamentary system can be dated back to the late Qing Dynasty (late 1800s), but the 
PeopleȭÓ #ÏÎÇÒÅÓÓ ÓÙÓÔÅÍ ×ÁÓ ÆÏÕÎÄÅÄ ÉÎ ΣΫΧΦȟ ×ÈÉÌÅ ÔÈÅ 0ÅÏÐÌÅȭÓ #ÏÎÇÒÅÓÓ ÉÎ ÔÈÅ #ÏÕÎÔÙ ÌÅÖÅÌ ɉÔÈÅ 0##Ɋ ÈÁÓ ÏÎÌÙ 
been empowered since 1978. Chinese representative institutions have drawn a great number of researches, 
especially at national and provincial level, but rarely has anyone paid enough attention to the PCC. Nevertheless, 
the direct election of deputies and rapid power expansion of the PCC during past 30 years make it quite 
necessary. Therefore, this research will focus on this local representative institution.  
Via analyses of the development of deputy quality and representation of the PCC from 1979 to 2008, this paper 
aims to examine how the PCCs have survived and evolved from their reconstruction following the Cultural 
Revolution until the present.  
The deputy quality of the PCCs will be examined from two perspectives: composition and role-fulfillment. 
Composition refers to the components of the deputies and their proportions. Role-fulfillment will be examined by 
the functional analysis of deputy representation. Then, three influential developmental factors will be introduced: 
ÔÈÅ ÃÅÎÔÒÁÌ ÌÅÁÄÅÒÓÈÉÐȠ ÔÈÅ 0##Ó ÔÈÅÍÓÅÌÖÅÓ ÁÎÄ ÔÈÅÉÒ ÐÁÒÔÎÅÒÓ ×ÉÔÈÉÎ ÔÈÅ 0ÅÏÐÌÅȭÓ #ÏÎÇÒÅÓÓ ÓÙÓÔÅÍȠ ÁÎÄ ÔÈÅ ÎÏÎ-
governmental groups, including the mass media, NGOs and the public. The conclusion is that the enhanced status 
and intensified roles of the PCCs should be attributed to the resultant force of the above three factors. 
Generally, this paper will examine how the PCC survived, was embedded into the system and developed, and 
whether it has improved local governance and how it reflects political change in China.  
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11.00-12.30 pm 
 
ROOM 1006 
 
'ÒÁÄÕÁÔÅ 3ÔÕÄÅÎÔÓȭ 7ÏÒËÓÈÏÐ 
 
 
ROOM 1318 
 

Across Time, Site and Culture: Transitional Justice and the Rule of Law 
 
What role does the rule of law play after conflict and state repression? How do different levels and sources of law 
interact in post-conflict environments? This panel investigates the presuppositions and effects of the common 
ÆÏÃÕÓ ÏÎ ȬÒÅÂÕÉÌÄÉÎÇ ÔÈÅ ÒÕÌÅ ÏÆ ÌÁ×ȭ ÉÎ ÔÒÁÎÓÉÔÉÏÎÁÌ ÊÕÓtice and peacebuilding. The papers investigate the politics 
and perceptions that drive homogenizing projects of instituting the rule of law, and they inquire into the 
relationships between state law and different forms of sub-state and transnational law in post-conflict contexts 
such as Sierra Leone, Germany, Rwanda, and South Africa. 
 
Chair: Trevor Purvis, Department of Law/Institute of Political Economy, Carleton 
 
Christiane Wilke, Department of Law Carleton University 
 

Locating the Rule of Law 
Where does the rule of law come from? And what happens when it travels? The fall of the state socialist regimes in 
%ÁÓÔÅÒÎ %ÕÒÏÐÅ ÉÎ ΣΫΪΫ ×ÁÓ ÓÏÏÎ ÈÅÒÁÌÄÅÄ ÁÓ ÔÈÅ ÒÅÔÕÒÎ ÏÆ ÔÈÅÓÅ ÃÏÕÎÔÒÉÅÓ ÔÏ Ȭ%ÕÒÏÐÅȭȢ "ÅÃÏÍÉÎÇ ÐÁÒÔ ÏÆ Á %ÕÒÏÐÅ 
ÁÎÄ ÔÈÅ Ȭ7ÅÓÔȭ ÉÍÐÌÉÅÄ ÔÈÅ ÓÈÉÆÔ ÔÏ ÍÁrket economies, individual rights, and the rule of law. Twenty years later, it is 
time to take stock of these reforms, their presuppositions, and their effects. 
This paper examines the instatement of the rule of law in east Germany (the German Democratic Republic); a 
country that both shifted away from state socialism and merged with the larger and more powerful west 
Germany (Federal Republic of Germany). The unification process was dominated by the values and institutions of 
the west. How, in this process, were legal reform and the rule of law invested with meanings and values? What 
happened when the rule of law was made to travel?  
I will provide preliminary answers to these questions on the basis of two sets of sources: First, I will trace the 
debates about the establishment of the rule of law in east Germany in the 1990-1995 volumes of law journals. 
Second, I will examine the specific invocations of the rule of law in the criminal trials of former east German 
judges who were deemed to have violated the spirit of the rule of law.  
I argue that the process of establishing what was understood as the rule of law in east Germany cannot be viewed 
in isolation from the larger project of vindicating specific visions of political order. The often repeated assertion 
that east Germans are ignorant of the rule of law helped to delegitimize east German critiques of legal reform 
and, in the end, helped to maintain the idea that the rule of law is a western project.  
 
Augustine Park, Department of Sociology and Anthropology Carleton University 

 
The Rule of Law and the Problem of Culture in Peacebuilding 

The building of rule of law institutions (i.e., police, corrections, judiciary) and the cultivation of a rule of law 
ȰÃÕÌÔÕÒÅȱ ÈÁÖÅ ÂÅÅÎ ÃÈÉÅÆ ÐÌÁÎËÓ ÏÆ ÐÅÁÃÅÂÕÉÌÄÉÎÇ ÉÎ ÐÏst-conflict Sierra Leone.  Harbinger and guardian of 
democracy, the rule of law is advanced as a liberator from the scourge of war.  However, the contemporary 
project of designating the rule of law as a guarantor of peace is vulnerable to the same criticisms that precipitated 
the collapse of the scholarly Law and Development Movement of the 1960s and 1970s.  The passion for law 
reform and the establishment of liberal legal state apparatuses that gripped the would-be stewards of 
development half a century ago was dampened by allegations of neo-colonialism and ethnocentrism.  The robust 
ÒÅÎÅ×ÁÌ ÏÆ ÆÁÉÔÈ ÉÎ ÔÈÅ ÌÁ× ÔÏ ËÅÅÐ ÔÈÅ ÐÅÁÃÅ ÒÅÃÁÌÌÓ ÔÈÅ ȰÍÏÄÅÒÎÉÓÁÔÉÏÎ ÔÈÅÓÉÓȱȟ ÓÕÇÇÅÓÔÉÎÇ Á ÓÉÎÇÕÌÁÒ ÔÒÁÊÅÃÔÏÒÙ 
ÔÏ ÐÅÁÃÅȟ ×ÈÅÒÅ ÔÏ ÂÅ ÁÔ ÐÅÁÃÅ ÉÓ ÔÏ ÂÅ ȰÌÉËÅ ÕÓȱȢ  7ÁÒ ÁÎÄ Éts end, thus, become an opportunity, a ground zero on 
which to build a new legal culture (norms, behaviours, values) that pledges peacefulness.  At the same time, Sierra 
Leonean practices of law and justice before the war are rendered non-existent or pathological.  Here, the 
ÄÉÓÃÏÕÒÓÅ ÏÆ ȰÃÕÌÔÕÒÅȱȟ ȰÔÈÅ ÌÏÃÁÌȱ ÁÎÄ ȰÔÒÁÄÉÔÉÏÎȱ ÅÎÃÏÄÅÓ ÉÎÃÉÖÉÌÉÔÙȟ ÂÁÒÂÁÒÉÔÙ ÁÎÄ ÔÙÒÁÎÎÙȢ  9ÅÔȟ Á ÓÅÅÍÉÎÇ 
ÐÁÒÁÄÏØȟ ÓÏÍÅ ÓÃÈÏÌÁÒÓ ÁÎÄ ÐÒÁÃÔÉÔÉÏÎÅÒÓ ÁÔÔÅÍÐÔ ÔÏ ÅÎÌÉÓÔ ȰÃÕÌÔÕÒÅȱ ÏÒ ɉÁÄÁÐÔÁÔÉÏÎÓ ÏÆɊ ÉÎÄÉÇÅÎÏÕÓ ȰÔÒÁÄÉÔÉÏÎȱ ÉÎ 
a programmÅ ÏÆ ÐÅÒÓÕÁÄÉÎÇ ȰÔÈÅ ÌÏÃÁÌÓȱ ÔÏ ÅÍÂÒÁÃÅ ÔÈÅ ÒÕÌÅ ÏÆ ÌÁ×Ȣ  0ÅÁÃÅÂÕÉÌÄÉÎÇ ÉÎ 3ÉÅÒÒÁ ,ÅÏÎÅ ÈÁÓ ÅÎÔÁÉÌÅÄȟ 
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ÔÈÅÒÅÆÏÒÅȟ ÂÏÔÈ ÔÈÅ ÃÏÎÄÅÍÎÁÔÉÏÎ ÁÎÄ ÁÐÐÒÏÐÒÉÁÔÉÏÎ ÏÆ ȰÃÕÌÔÕÒÅȱȟ ×ÈÅÒÅ ÃÕÌÔÕÒÅ ÂÅÃÏÍÅÓ Á ËÎÏ×Î ÏÂÊÅÃÔ ÔÏ ÂÅ 
tamed, contained or supplanted.   
 
 Rosemary Nagy, Department of Gender Equality and Social Justice, Nipissing University 

 
State, Community and Transitional justice: Considerations from Legal Pluralism 

This paper examines the transnational nature of transitional justice and its operation at multiple sites, including 
international courts, national institutions, and community-based processes.   It examines whether legal pluralism 
provides a way past criticisms that transitional justice is too "thin" due to state-centrism and a failure to 
conceptualize transitional states as anything more than an undifferentiated whole.  What are the implications of 
legal pluralism in transitional contexts vis-à-vis the projects of state- and nation-building? What is the meaning of 
the rule of law when it is developed and contested across plural legal settings? To an extent, legal pluralism 
indicates a "bottom-up" resistance to "top-down" conceptions of transitional justice, the rule of law, and human 
rights.  But it is also more complicated than this.  Pointing to the cases of Rwanda and Uganda, the paper 
proposes that legal pluralism also represents a complex interplay of power and ideas within and between 
international, national and local sites of transitional justice.  State power to produce conceptions of transitional 
justice, the rule of law, and human rights is both challenged and consolidated. 
 
 
ROOM 702 
 

Caring & Law 
 
Chair: Heather Conwayȟ 3ÃÈÏÏÌ ÏÆ ,Á×ȟ 1ÕÅÅÎȭÓ 5ÎÉÖÅÒÓÉÔÙ "ÅÌÆÁÓÔ 
 
Kiran Pohar Manhas, Departments of Medical Sciences (Bioethics) & Paediatrics, University of Calgary 

 
Inconsistent Sources & Misdirected Flow: Legal & Ethical Responsibility for Pediatric Home Care 

Home care is being used more in healthcare, and involves many parties: family, community, healthcare 
professionals and government. Where home care involves children with complex care needs (CNNs), the stakes 
are raised: vulnerabilities are augmented, especially for the children and for women, who represent most paid and 
unpaid caregivers. Home care struggles with adequately allocating scarce resources. The provision of resources 
originates from obligations and responsibilities. Sources of responsibilities are rarely discussed. However, the 
ÆÁÃÅÔÓ ÏÆ Á ÒÅÓÐÏÎÓÉÂÉÌÉÔÙȭÓ ÓÏÕÒÃÅ ÂÅÁÒÓ ÄÉÒÅÃÔÌÙ ÏÎ ÉÔÓ ÅØÉÓÔÅÎÃÅȟ ÓÔÒÅÎÇÔÈ ÁÎÄ ÖÁÌÉÄÉÔÙȢ 2ÅÃÏÇÎÉÚÉÎÇ ÓÔÒÏÎg, 
corroborated sources will distinguish circumstances of under-funding from instances of misconstrued 
responsibilities.  
This paper examines legal and ethical sources of responsibility for those involved in the home care of children 
with CCNs in Alberta. Using feminist legal theory, the quality, content and consistency of the sources of 
responsibility are critiqued regarding oppressive tactics or consequences.  
Legal and ethical sources of responsibility for the care of these children include parental duty, professional 
responsibilities, contractual obligations, and social responsibility. Public responsibilities do not complement 
private ones. For example, home-care legislation acknowledges societal responsibilities to help care for these 
children. But, case-law predominantly relies on familial ɀ rather maternal ɀ undertakings. This lack of cogency 
contributes to documented distress of families, especially mothers. The law is undergirded with the pervasive 
ȰÐÕÂÌÉÃ-ÐÒÉÖÁÔÅ ÄÉÖÉÄÅȱ ÁÎÄ ÔÈÅ ÅØÐÌÏÉÔÁÔÉÏÎ ÏÆ ÖÕÌÎerability. This paper presents law reform possibilities to 
legitimately redress the inconsistencies arising from the legal and ethical sources of responsibility for the home 
care of children with CCNs. 
 
Gene Fraser, Faculty of Law, University of Toronto 
 

GÏÖÅÒÎÉÎÇ -ÁÄÎÅÓÓȡ #ÏÅÒÃÉÏÎȟ 2ÅÓÉÓÔÁÎÃÅ ÁÎÄ !ÇÅÎÃÙ ÉÎ "ÒÉÔÉÓÈ #ÏÌÕÍÂÉÁȭÓ -ÅÎÔÁÌ (ÅÁÌÔÈ ,Á× 2ÅÇÉÍÅ 
Provincial mental health statutes have a central role in defining the laws that guide physicians, hospital 
administrators and police officers who are empowered to impose medical treatment and detention on persons 
who are considered mentally incapable of making decisions for themselves. As such, this legislation has far-
reaching effects in shaping social practices and institutions that affect persons labeled as having serious mental 
illnesses. Each province in Canada has it own mental health legislation that sets out criteria for imposing 
involuntary psychiatric treatment.   
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My research will have two major components. The first is a theoretical examination of naturalistic and atomistic 
conceptions of agency, autonomy and the mental capacities considered necessary for persons to make decisions 
for themselves. I intend to demonstrate the extent to which these traditional conceptions are found within 
Canadian mental health law, with particular focus on the laws in British Columbia.  The theoretical component of 
my research draws heavily on the later philosophy of Michel Foucault and the governmentality research promoted 
by the sociologist Nikolas Rose. 
The second component is an empirical examination of the evidence presented at hearings before a mental health 
ÒÅÖÉÅ× ÂÏÁÒÄ ÅÓÔÁÂÌÉÓÈÅÄ ÐÕÒÓÕÁÎÔ ÔÏ "ÒÉÔÉÓÈ #ÏÌÕÍÂÉÁȭÓ Mental Health Act.  
The purpose of my research is to identify and assess some of the social consequences oÆ "ÒÉÔÉÓÈ #ÏÌÕÍÂÉÁȭÓ ÍÅÎÔÁÌ 
health law regime for involuntary treatment. My presentation will outline the progress of my research to date and 
to show its implications for Canadian mental health laws and the persons subjected to these laws.  
 
Joan M. Gilmour, Osgoode Hall Law School, York University 
 
0ÁÔÉÅÎÔ 3ÁÆÅÔÙ ÁÎÄ (ÏÓÐÉÔÁÌÓȭ 2ÅÓÐÏÎÓÉÂÉÌÉÔÙ ÆÏÒ 0ÈÙÓÉÃÉÁÎ .ÅÇÌÉÇÅÎÃÅȡ  !Î !ÒÇÕÍÅÎÔ ÆÏÒ %ÎÔÅÒÐÒÉÓÅ ,ÉÁÂÉÌÉÔÙ 

4ÈÉÓ ÐÁÐÅÒ ÉÎÔÅÒÒÏÇÁÔÅÓ ÔÈÅ ÒÅÌÁÔÉÏÎ ÂÅÔ×ÅÅÎ ÔÈÅ ÐÌÁÃÅ ÁÎÄ ÏÒÇÁÎÉÚÁÔÉÏÎ ɉÏÒ ȰÔÅÒÒÉÔÏÒÙȱɊ ÏÆ ÍÕÃÈ ÈÅÁÌÔh care ɀ the 
hospital -- and legal responsibility when the care delivered harms patients.  Few injured patients sue, and even 
fewer recover.  The emphasis in tort law remains on individual fault-finding.  Yet our understanding of how 
patients are injured now reflects the understanding that underlying systemic factors play a significant causal role 
in most adverse events in health care.  Patient safety advocates urge that analysis must be expanded beyond the 
ȰÓÈÁÒÐ ÅÎÄȱ ×ÈÅÒÅ ÐÒÁÃÔÉÔÉÏÎÅÒÓ ÄÅÌÉÖÅÒ ÃÁÒÅȟ ÁÎÄ ÉÎÃÌÕÄÅ ÔÈÅ ȰÂÌÕÎÔ ÅÎÄȱ ɀ the actors and factors that shape the 
environment in which practitioners work -- to accurately identify what went wrong and develop effective 
strategies to prevent future harm.  The tort system, with its emphasis on personal responsibility, does not do so.  
This paper examines how legal frameworks governing negligence actions can be restructured to advance patient 
safety goals, focusing on hospitals.  It argues that hospital liability should be expanded to include responsibility 
for non-ÅÍÐÌÏÙÅÄ ÐÈÙÓÉÃÉÁÎÓȭ ÎÅÇÌÉÇÅÎÃÅ ÏÎ-site.  This would better reflect the reality of how harm occurs, and 
align incentives to take care with the organizations in the best position to impose the systemic changes required.  
The paper explores whether such a change could be accommodated in existing law, reviews the state of hospital 
enterprise liability in other common law countries, and assesses the implications of recent developments in legal 
analysis of vicarious liability and non-delegable duties of care for the health care system.  
 
 
ROOM 1816 
 

Disability Rights Law: Prospects and Challenges (II) 
 
Chair: Mark C. Weber 
 
Ruby Dhand  
 

A Critique of the Legal Barriers Faced by Psychiatric Consumer/Survivors  
from Ethno-Cultural Communities in Ontario 

Clients who are psychiatric consumer/survivors14 from ethno-cultural communities may experience complex forms 
ÏÆ ÒÁÃÉÓÍȟ ÂÙ ÖÉÒÔÕÅ ÏÆ ÔÈÅÉÒ ÅÔÈÎÉÃÉÔÙ ÁÎÄ ÓÏÃÉÅÔÙȭÓ ÉÎÈÅÒÅÎÔ ÐÒÅÊÕÄÉÃÅ ÔÏ×ÁÒÄÓ ÐÓÙÃÈÉÁÔÒÉÃ ÃÏÎÓÕÍÅÒȾÓÕÒÖÉÖÏÒÓȢ &ÏÒ 
instance, approximately one quarter of people who are visible minority immigrants experience discrimination, and 
those experiences may jeopardize mental health. 15 People from ethnic minorities are also more likely to 
experience mental health stigma and legal barriers than the majority group.16  This paper will analyze the legal 

                                                 
14 I will use the term psychiatric consumer/survivors to describe those who are recipients or former recipients of mental health 
and/or addiction services. Since there is no consensus on what the appropriate terminology should be to describe people with 
mental health problems, other terms that have been used include: psychiatric survivors, psychiatric disability, mental health 
disability and people with mental illness.  
15 Centre for Addiction and Mental Health, Research Report 2002/2003 (Toronto: Centre for Addiction and Mental Health, 2003) 
at 54, online: CAMH <http: //www.camh.net/pdf.camh_researchar03.pdf>; accessed 1 October 2007. 
16 Statistics Canada, Visible minority groups and  immigrant status and period of immigration  for population, for Canada, provinces, 
territories,  census metropolitan areas and census agglomerations,  2001 Census ɀ 20% Sample Data. (Ottawa: Ethnocultural Portrait 
of Canada, 2002); online: Statistics Canada <www12.statcan.ca/english/census01/products/standard/themes/ 
 RetrieveProductTable.cfm?Temporal=2001&PID=62913&APATH=3&GID= 
 431515&METH=1&PTYPE=55440&THEME=44&FOCUS=0&AID=0&PLACENAME= 
 0&PROVINCE=0&SEARCH=0&GC=0&GK=0&VID=0&FL=0&RL=0&FREE=0>; accessed on 4 October 2007.  
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barriers faced by psychiatric consumer/survivors from various ethno-cultural communities in Ontario, through an 
analysis of the Consent and Capacity Board (CCB). The theoretical framework of the paper uses an intersectional 
analysis combining disability theory and critical race theory as applied to mental health. The legal analysis of the 
jurisprudence, policies and legislation of the CCB is informed by empirical research involving interviews with 
lawyers, service providers, health care professionals and psychiatrists serving ethno-cultural communities. One of 
the aims of the paper will be to determine how legal approaches to deal with mental health disabilities compare 
with the cultural approaches, and what approaches lawyers and service providers can use to address the cultural 
gap and barriers within the legal system.  

With the recent creation of the Mental Health Commission, Canadians are becoming aware of the need for mental 
health law reform. Given the lack of ethno-specific research in this area, the value of this research lies in 
contributing to successful advocacy for psychiatric consumer/survivors from various ethno-cultural communities, 
and an opportunity for providing law reform and policy recommendations. 

 
Evelyn Maeder, Institute of Criminology and Criminal Justice, Carleton University 
 

Disability Law in Canada and the United States: Implications for Mental Impairments 
The Americans with Disabilities Act (ADA) strives to protect disabled persons from discrimination.  However, prior 
to recent amendments enacted in January of 2009, the definition of disability present in the Act was vague and 
left much to judicial interpretation.  As a result, mental impairments rarely qualified as disabilities, most likely due 
to their more episodic and sporadic symptoms as compared to the relatively static nature of physical impairments.  
Recent research demonstrates that the failure to recognize mental impairments as disabilities represents a sharp 
contrast between ADA jurisprudence and public perceptions of disability, as well as commonsense notions of 
fairness in disability discrimination cases (Maeder, 2009).  The recent amendments to the ADA may help to 
address this discrepancy by specifically allowing for episodic impairments to qualify as disabilities. 
In Canada, the definition of disability included in Section 15(1) of the Charter of Rights and Freedoms is as vague 
ÁÓȟ ÉÆ ÎÏÔ ÍÏÒÅ ÖÁÇÕÅ ÔÈÁÎȟ ÔÈÅ ÏÒÉÇÉÎÁÌ ÆÏÒÍÕÌÁÔÉÏÎ ÏÆ ÔÈÅ !$!Ȣ  4ÈÅ 3ÕÐÒÅÍÅ #ÏÕÒÔȭÓ ÄÅÆÉÎÉÔÉÏÎ ÆÏÃÕÓÅÓ ÏÎ 
impairments that create functional limitations, which implies again that episodic impairments are unlikely to 
qualify, and as a result, mental impairments would rarely be considered disabilities.   The Supreme Court has 
acknowledged this problem (Mercier, 2000), but legislation remains unchanged.   
The vagueness of the definition of disability used in Canadian disability jurisprudence may result in inconsistent 
decisions, particularly with regards to mental impairments.  The presentation will compare and contrast the 
American and Canadian disability jurisprudence and call for a more inclusive definition of disability in both 
countries. 
 
Noel Semple, Osgoode Hall Law School, York University 

 
The Eye of the Beholder: Professional Opinions about the Best Interests of a Child 

My research involved a study of 125 recent custody and access disputes adjudicated in Ontario.  In all of these 
ÃÁÓÅÓȟ /ÎÔÁÒÉÏȭÓ /ÆÆÉÃÅ ÏÆ ÔÈÅ #ÈÉÌÄÒÅÎȭÓ ,Á×ÙÅÒ ɉ/#,Ɋ ÍÁÄÅ Á ÒÅÃÏÍÍÅÎÄÁÔÉÏÎ ÔÏ ÔÈÅ ÃÏÕÒÔ ÈÅÁÒÉÎÇ ÔÈÅ ÍÁÔÔÅÒ 
regarding what order to make.  Using a database and statistical analysis, I analyzed the overall rate of concurrence 
between the OCL recommendation and the court order.    
My surprising finding was that, approximately half of the time, the courts rejected the recommendation and made 
an order contrary to it.   In particular, among those cases in which the OCL recommended that the parents have 
joint custody of their child(ren) after the relationship breakdown, the court disagreed and ordered that one 
parent have sole custody approximately two-thirds of the time.   Other interesting findings from my analysis 
ÐÅÒÔÁÉÎ ÔÏ ÔÈÅ ÌÏÎÇ ÐÅÒÉÏÄÓ ×ÈÉÃÈ ÏÆÔÅÎ ÅÌÁÐÓÅÄ ÂÅÔ×ÅÅÎ ÔÈÅ /#,ȭÓ ÒÅÃÏÍÍÅÎÄÁÔÉÏÎ ÁÎÄ ÔÈÅ ÃÏÕÒÔȭÓ ÁÄÊÕÄÉÃÁÔÉÏÎ 
of the matter, which seems to be a consequence of endemic delay iÎ /ÎÔÁÒÉÏȭÓ ÆÁÍÉÌÙ ÃÏÕÒÔÓȢ 
My paper seeks to explain why the OCL and judges so often disagree about what is best for a particular child.  It 
also places the research findings in the context of existing scholarship about judicial and non-judicial decision-
making about children.   Finally, it will explore possible policy ramifications.  In an ideal custody and access 
decision-making system, how would non-judicial experts (such as OCL representatives) and judicial decision-
makers work together? 
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ROOM 1111a 
 

Issues in Access to Justice 
 
Chair: Hongming Cheng, Department of Sociology, University of Saskatchewan 
 
Bernie Aron, Osgoode Hall Law School, York University 
 

Overcoming Barriers to Access to Civil Justice 
The Ontario Small Claims Court, and its predecessoÒÓȟ ×ÅÒÅ ÃÒÅÁÔÅÄ ÁÓ Á ȰÐÅÏÐÌÅȭÓ ÃÏÕÒÔȱ ÔÏ ÐÒÏÖÉÄÅ ÅØÐÅÄÉÔÉÏÕÓ 
and low-cost access to civil justice for claimants having smaller claims. However, recent developments have made 
the court less accessible, more costly, and time-consuming for litigants seeking judicial remedies. The 
centralization of the court in the Greater Toronto Area, the increases in court fees and the increase in monetary 
jurisdiction have accommodated the needs of the business plaintiffs in their pursuit of debt collection. The 
business plaintiffs, who are the frequent users of the court, have mastered the intricacies of the court, and are 
effective in obtaining judgments for their claims. At the same time, the novice or infrequent user, whether a 
plaintiff or defendant, who is more represÅÎÔÁÔÉÖÅ ÏÆ ÔÈÅ ÃÏÕÒÔȭÓ ÃÁÔÃÈÍÅÎÔ ÁÒÅÁȟ ÈÁÓ ÂÅÅÎ ÓÏÍÅ×ÈÁÔ 
marginalized in the court process. They are often in a muddled state as they seek redress for their more 
consumer-oriented claims, and face numerous obstacles in achieving a just outcome. The deputy judges, who 
preside over the adversarial trials, are primarily concerned with the need to be impartial in the trial process, and 
are less inclined to rectify any power imbalance, or accommodate the individual needs of the litigants. This 
combination of objective and subjective barriers to civil justice has resulted in an under-representation of ethno-
cultural minorities, women and lower income individuals. Furthermore, when these categories of novice plaintiffs 
do utilize the court process, they are often left in a state of confusion and discomfort.    
The alternative dispute resolution capabilities of the Ontario Small Claims provide an opportunity to return the 
Small Claims Court to its historical roots, and to make civil justice more accessible and cost-effective. The pre-trial 
hearing, which is effectively mandatory in the City of Toronto and York Region, offers a forum for screening the 
merits of the claims and defences of the disputants, and an opportunity to engage in meaningful mediated 
discussions. For the first-time or novice plaintiff, who are more inclined to compromise, there is the advantage of 
a settlement without the cost and risk of a trial. For the business plaintiffs, there is the advantage of a higher rate 
of compliance from consensual outcomes.  
With the availability of voluntary coached mediation, there is the mechanism for the deputy judges to seamlessly 
ȰÈÁÎÄ ÏÆÆȱ ÄÉÓÐÕÔÅÓ ÆÏÒ ÍÅÄÉÁÔÉÏÎ ×ÈÅÒÅ ÔÈÅ ÔÉÍÅ ÃÏÎÓÔÒÁÉÎÔÓ ÏÆ ÐÒÅ-trials and the ambitious trial lists leave the 
parties in a situation to continue their settlement dialogue. This form of mediation service provides a more 
facilitative environment, and with its co-mediation attribute, there is the opportunity for the mediators to reflect 
the catchment of the court. The parties have the opportunity to have mediated discussions often involving 
mediators of similar ethno-cultural groups, and where a gender balance can be achieved. The empathy that can be 
engendered serves to dissipate power imbalances, enhance settlement dialogue, and restorÅ ÔÈÅ ÃÏÕÒÔȭÓ ÌÅÁÄÉÎÇ 
role in resolving civil disputes. 
 
Honor McAdam, School of Law, The University of Glasgow 
   

Clementi Comes to Canada:  A critical examination of the UK legal services  
reforms and their potential impact on Canadian legal practice 

FolÌÏ×ÉÎÇ ÔÈÅ ΤΡΡΤ /ÆÆÉÃÅ ÏÆ &ÁÉÒ 4ÒÁÄÉÎÇ 2ÅÐÏÒÔ ȰCompetition in Professionsȱȟ 3ÉÒ $ÁÖÉÄ #ÌÅÍÅÎÔÉȟ ÕÎÄÅÒ ÔÈÅ 5+ 
ÐÁÒÌÉÁÍÅÎÔȭÓ ÄÉÒÅÃÔÉÏÎȟ ÕÎÄÅÒÔÏÏË ÁÎ ÅØÔÅÎÓÉÖÅ ÒÅÖÉÅ× ÏÆ ÔÈÅ 5+ ÌÅÇÁÌ ÐÒÏÆÅÓÓÉÏÎȢ  4ÈÅ ÒÅÓÕÌÔÉÎÇ ÒÅÐÏÒÔ 
recommended a series of reforms, including but not limited to the opening up of law firm ownership structures to 
private non-law based companies. 
Many of the recommended reforms have now been implemented into law under the UK Legal Services Act, 2007.  
Notably the new legislation makes provision foÒ ÁÌÔÅÒÎÁÔÉÖÅ ÂÕÓÉÎÅÓÓ ÓÔÒÕÃÔÕÒÅ ɉȰ!"3ȱɊ ÁÒÒÁÎÇÅÍÅÎÔÓȟ ÁÌÌÏ×ÉÎÇ 
for investment, ownership, and management of law firms by non-law based private companies.  The provisions 
are expected to take full effect with the establishment of the Legal Services Board in 2010, with some limited form 
of the ABS arrangements expected to go ahead this summer. 
 The focus of my paper will be to outline the ABS arrangements under the new UK Legal Services Act, and to ask 
what, if any, the impact of these changes will be on legal practice in Canada.  The remainder of my paper will 
address itself to the normative aspects of law firm ownership reform, specifically resolving to examine the 
ÑÕÅÓÔÉÏÎȡ ÏÎÃÅ ÌÁ× ȬÇÏÅÓ ÐÕÂÌÉÃȭȟ ×ÈÁÔ ×ÉÌÌ ÈÁÐÐÅÎ ÔÏ ÔÈÅ ȬÐÕÂÌÉÃȭ ÉÎ ÌÁ×ȩ 
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Jane Bailey, Faculty of Law, University of Ottawa 
 

Not by Rule Reform Alone:  Jurisprudential Barriers to Accessing Justice 
The Chief Justice of Canada has characterized the inaccessibility of justice as a crisis for the Canadian legal system, 
noting that middle-class Canadians are increasingly unable to afford to use the court system.  Other members of 
the judiciary from across Canada regularly express similar concerns.  Task forces are appointed.  Civil justice 
systems are studied.  Reports are filed.  Recommendations are made.  Amendments to rules of procedure 
designed to streamline legal processes are implemented - sometimes only to be repealed and replaced in the next 
round of study and reporting.  The time and cost implications of the rules of civil procedure undoubtedly 
contribute significantly to demarcating the territory of justice, including who has access to that territory and who 
is shut out.  But the barricades are not comprised of the rules of procedure alone.  Regressive jurisprudence 
relating to standing, costs and the right to publicly funded legal aid are key contributors to the inaccessibility of 
justice that remain unaddressed by initiatives focused solely on rule reform.  This presentation seeks to expand 
the focus of reform dialogue by highlighting the role of judge-made law in de-limiting access to the territory of 
justice. 
 
 

2.00-3.30 pm 
 
ROOM 1006 
 

Fathers and Family Law 
 
Chair:  Paul Millar, Department of Community Health Sciences, Brock University 

 
Paul Millar, Department of Community Health Sciences, Brock University 

 
Incarceration of debtors in Alberta: the impact of social location 

This paper describes the social characteristics of those incarcerated for support debt in Alberta.  Child support 
non-payment, while not a crime under the criminal code, is punished in Canada with a variety of measures.  Some 
of these penalties, such as fines, prison and loss of passport are consistent with sentencing outcomes for criminal 
offences.  Use of incarceration in Alberta has been increasing since 2000.  The results indicate that those who are 
socially disadvantaged along racialized, educational and employment categories are over-represented among 
those incarcerated for support debt.  Potential sources of these results are traced to enforcement discretion, 
more onerous obligations for low income payors in support guidelines, the institutional arrangements for 
managing income changes of payors, and the procedural legal environment in which the prosecutions occur. 
 
Lynn Wells, Department of English, University of Regina. 

  
The representation of fathers in popular media 

Since the time of "Father Knows Best," the image of fathers in popular media has changed considerably.  No 
longer the authoritative patriarchs at the head of the household, today's t.v. and movie dads are often crude, 
shiftless bunglers such as Homer Simpson on "The Simpsons," or self-absorbed, unreliable losers such as the 
father in the film "Night at the Museum." What does this shift in the representation of fatherhood say about our 
culture, and what does it say about our culture's anxieties about the structure of the family and masculinity in 
general? 
 
Edward Kruk, School of Social Work, University of British Columbia 
 

Child Custody Determination:  Similarities and Dissimilarities between Non-resident Mothers and Fathers  
This paper examines the perspectives of 100 non-residential parents regarding child custody determination in 
Canada, with an emphasis on parental views regarding needed reforms and the best interests of children in the 
custody determination process.  The experiences and views of non-resident mothers and fathers will be 
compared, and implications for an alternative framework for child custody determination will be discussed, which 
aligns the perspectives of both genders.  Views on children's needs, non-resident parents'   
responsibilities in regard to those needs, and the responsibilities of social institutions to support non-resident 
parents in the fulfillment of their parenting responsibilities will be highlighted. 
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Paul Millar, Department of Community Health Sciences, Brock University 
 

The best interest of children: a new paradigm 
The best interest of children: an alternate paradigm Current legal thought on the best interest of the child is 
informed by the perspective described in the trilogy of books by Goldstein, Solnit and Freud who advocate the 
court?s choice of a single best psychological parent.  This paradigm is often described as the primary caregiver 
presumption in family law.  The effect of this framework is to sever the connections the child has to all caregivers, 
with the exception of the sole person chosen by the court.  Social science research often highlights 
developmental deficits for children of divorce, suggesting that there is room for improvement in the way divorce 
is managed by society, including the legal environment.  This presentation outlines a new book that describes an 
alternative paradigm for the management of relationships for children undergoing divorce.  This framework views 
parental and other supportive adults as resources for children.  Under this paradigm, the court?s role is to protect 
these relationships for the benefit of children so that the effects of divorce are minimized. 

 
 
ROOM 1318 
 

Law and the Media (I) 
 
Chair: Neil C. Sargent, Department of Law, Carleton University 
 
Diana Young, Department of Law, Carleton University  
 

%ÔÈÉÃÓ ÁÎÄ )ÄÅÎÔÉÔÙ ÉÎ !ÎÇ ,ÅÅȭÓ Ȱ,ÕÓÔȟ #ÁÕÔÉÏÎȱ 
4ÒÁÄÉÔÉÏÎÁÌ ÌÅÇÁÌ ÔÈÅÏÒÙ ÔÅÎÄÓ ÔÏ ÃÏÎÃÅÉÖÅ ÏÆ ÁÇÅÎÃÙ ÁÓ ÔÈÅ ÉÎÄÉÖÉÄÕÁÌȭÓ ÃÁÐÁÃÉÔÙ ÔÏ ÔÒÁÎÓÃÅÎÄ ÄÅÓÉÒÅȟ ÒÅÌÁÔÉÏÎÓÈÉÐȟ 
and emotion.  A competing view suggests that we do not achieve agency by transcending the self; rather we do 
so by the cultivation and performance of identity.  
Many films involve a character who, in order to trap a criminal, assumes another identity; often the charaÃÔÅÒȭÓ 
own identity is distinct from the assumed identity, thus preserving the integrity of the subject conducting the 
ÓÕÒÖÅÉÌÌÁÎÃÅȢ  (Ï×ÅÖÅÒȟ !ÎÇ ,ÅÅȭÓ Lust, Caution troubles the distinction between the subject and the object of 
surveillance.  During the Japanese occupation of China, an idealistic young student assumes another identity as 
part of a plan to execute a collaborator.  However, we see this theme of agency and the performance of identity 
emerge as the habits required by the impersonation reshape ÔÈÅ ÓÔÕÄÅÎÔȭÓ ÓÅÎÓÅ ÏÆ ÈÅÒÓÅÌÆ ÁÎÄ ÔÈÅ ÇÏÁÌÓ ÏÆ ÈÅÒ 
original mission.   
  
Anita Lam, Centre of Criminology, University of Toronto 
 

Studying Law and Film: New possibilities and methodologies 
Analyses of law and film have proliferated over the past few years as scholars have attempted to study how the 
ÌÁ× ÉÓ ȰÁÌÌ ÏÖÅÒȱ ÐÏÐÕÌÁÒ ÃÕÌÔÕÒÅȢ ! ÒÅÖÉÅ× ÏÆ ÔÈÉÓ ÌÉÔÅÒÁÔÕÒÅ ÓÕÇÇÅÓÔÓ ÔÈÁÔ ÍÕÃÈ ÏÆ ÔÈÅ ÔÈÅÏÒÙ ÁÎÄ ÒÅÓÅÁÒÃÈ 
corresponds to several main areas of inquiry, which include 1) a study of representations of law in film; 2) a study 
ÏÆ Á ÌÁ× ÆÉÌÍȭÓ ÅÆÆÅÃÔÓ ÏÎ ÓÏÃÉÅÔÙ ɉÆÉÌÍ ÒÅÃÅÐÔÉÏÎɊȠ ÁÎÄ ΥɊ Á ÓÔÕÄÙ ÏÆ ÔÈÅ ÃÏÎÎÅÃÔÉÏÎÓ ÂÅÔ×ÅÅÎ ÌÁ× ÁÎÄ ÆÉÌÍȢ "ÅÃÁÕÓÅ 
law professors write the bulk of this literature, they do not address how the social sciences might contribute to 
the study of law and film, especially if field research becomes a distinct possibility of doing research. In particular, 
the addition of the social sciences might open up the possibility of studying the production of law film, which is 
what is missing altogether from the law and film literature. This paper addresses some of the theoretical and 
methodological shifts in thinking that might accompany a fruitful production study of law film, and the 
implications of these shifts for doing research. Specifically, production research might require that we 
conceptualize film as an ongoing process rather than as a final product; and that we make a distinction between 
film and its less glamorous relative, television. Lastly, this paper will examine how actor-network theory might be 
ÕÓÅÄ ÔÏ ÔÒÁÃÅ ÔÈÅ ÐÒÏÃÅÓÓ ÏÆ ÁÓÓÅÍÂÌÉÎÇ Á ÃÒÅ× ÏÆ ȰÁÃÔÏÒÓȱ ɉÉȢÅȢ ÆÉÌÍ ÐÒÏÄÕÃÅÒÓɊȟ ÁÎÄ ÈÏ× ÔÈÅ ÆÉÌÍ ÄÅÖÅÌÏÐÓ ÇÉÖÅÎ 
that crew (e.g. its numerous trials that are manifested in script revisions, re-edits, etc.). 
 
Zachary Levinsky, Centre of Criminology, University of Toronto 
 

A Clockwork Orange: A Cultural and Cross-National Look at Representations of Youth 
Literature plays an important role literature plays in representations of children and youth.  In this paper, I want to 
examine how cross-national undÅÒÓÔÁÎÄÉÎÇÓ ÏÆ ȬÙÏÕÔÈȭ ÁÎÄ ÄÅÖÉÁÎÃÅ ÏÐÅÒÁÔÅ ÔÈÒÏÕÇÈ ɉÁÎÄ ÎÏÔ ÊÕÓÔ ÆÒÏÍɊ Á ÇÉÖÅÎ 
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novel.  The novel, in this sense, needs to be understood as a discourse which is produced under certain conditions 
of possibility at a particular moment and in a particular place.  The following paper explores the US and the UK 
ÖÅÒÓÉÏÎ ÏÆ !ÎÔÈÏÎÙ "ÕÒÇÅÓÓȭ A Clockwork Orange.  These two versions produce separate and distinct meanings 
that allow for making cross-national comparisons.  What follows then may be understood as an archaeology of 
the two versions and this paper will explore some of the limits of what is sayable or re-sayable in a particular 
context as well as what is reinscribed by the sayable. 
 
 
ROOM 702 
 

Marginalized Identities and the State 
 
To explore the production of social order is to understand issues relating to the complex and often contradictory 
state definitions of social (in)justice. Often times this definitional slippage results in harm done unto marginalized 
groups/individuals by the hand of the state. To be marginalized is to be forced into a systematic process of being 
made marginalɂto be lower, to be less, to be outside, to be eliminated. Communities that have been forced into 
the margins of society daily negotiate their physiological location and their marginalized identity within that 
location. Present day political and legal ordering maintains that the state is the principle mediator of identity in 
any official and legitimate capacity. From determining one's citizenship to officially recognizing one's gender, the 
state as an institution continues to hold the ultimate authority over how individuals and communities are to be 
recognized. Consequently, which identities are valorized and privileged and which are marginalized and actively 
oppressed are determined by the state. Despite emerging trends that suggest identities are not necessarily tied to 
statehood or state dictated criteria, no alternative political ordering exists with the same power as the state, and 
as such, identities continue to be negotiated through state-dominant frameworks. Questioning the continued 
dominance of the state is critical in current climates of globalization, transitioning nationhood and self-
determination, reconfigured gendered identities, and shifting migration patterns, which are not always in 
alignment with state mandated identity measures.  
 
Chair: Stephanie Mandin, Socio-legal Studies, York University 
 
Timothy Bryan, Socio-Legal Studies, York University  
 

Preserving the National Identity; Canadian blood, degeneration fears and the quest for racial purity 
Canada at the turn of the 19th century was preoccupied with the goal of creating and preserving an Anglo-Saxon 
national identity. To this end Canada adopted policies of exclusion, separation, sterilization and discrimination in 
ÔÈÅ ÈÏÐÅÓ ÏÆ ÍÁÉÎÔÁÉÎÉÎÇ ÔÈÅ ȬÓÔÒÏÎÇȭ ÁÎÄ ȬÈÅÁÌÔÈÙȭ ÎÁÔÉÏÎÁÌ ÌÉÆÅ ÂÌÏÏÄȢ 4ÈÉÓ ÅÓÓÁÙ ÅØÁÍÉÎÅÓ ÈÏ× #ÁÎÁÄÁȭÓ ÎÁÔÉÏÎÁÌ 
identity was forged through the quest for racial purity. Through an examination of the claims of moral reformers, 
changes in immigration policy and the creating of moral panics this essay explores the ways in which blood, as a 
marker of identity, was taken up by law and how the law became the main instrument in mobilizing this project. In 
doing so, this essay highlights how blood, as a symbolic representation of national identity, came to be seen as 
ÂÏÔÈ ÔÈÅ ÓÏÕÒÃÅ ÏÆ Ȭ×ÈÉÔÅȭ ÖÉÒÔÕÅ ÁÎÄ ÁÎ ÉÎÄÉÃÁÔÏÒ ÏÆ ȬÎÏÎ-×ÈÉÔÅȭ ÄÅÇÅÎÅÒÁÃÙȢ &ÕÒÔÈÅÒȟ ÔÈÉÓ ÐÁÐÅÒ ÓÅÅËÓ ÔÏ 
demonstrate how the prevention of blood mixing, became the frontline in preserving the progeny (the good 
seed) of the nation. I argue that the national identity project of this time was not simply concerned with the 
physical mixing of blood but with blood mixing through proximity. 
 
Jazba Singh, Socio-Legal Studies, York University  
 

) $ÏÎȭÔ &it In: The Reformulation of the State and Identities Beyond the State 
In an age of unprecedented migration, communication and exchange between the global south and global north 
complex shifts in individual identity formation and recognition have taken place. Clear affiliation to one state as 
ÔÈÅ ÓÏÕÒÃÅ ÏÆ ÏÎÅȭÓ ÉÄÅÎÔÉÔÙ ÈÁÓ ÂÅÅÎ ÁÇÉÔÁÔÅÄ ÌÉËÅ ÎÅÖÅÒ ÂÅÆÏÒÅ ÏÎ ÂÏÔÈ ÓÉÄÅÓ ÏÆ ÔÈÅ ÇÌÏÂÁÌ ÐÏÌÉÔÉÃÁÌ ÄÉÖÉÄÅȢ )ÎÄÅÅÄȟ 
the multi-dimensional nature of modern globalization has agitated the very foundation of the institution of the 
state as understood in Weberian terms. Along side the shifting configuration of the state, but not necessarily in 
alignment with it, individual identities have expanded their scope beyond traditional state-encased affiliation and 
forged into supra-state territory, cutting across conventional barriers that construct race, gender and culture. This 
ÐÁÐÅÒ ÄÏÅÓ ÎÏÔ ÓÕÇÇÅÓÔ ÔÈÉÓ ÐÈÅÎÏÍÅÎÏÎ ÉÓ ÎÅ×ȟ ÏÒ ÔÈÁÔ ÉÎÄÉÖÉÄÕÁÌȭÓ ÈÁÖÅ ÆÏÒÅÖÅÒ ÕÎÑÕÅÓÔÉÏÎÉÎÇÌÙ ÁÓÓÏÃÉÁÔÅÄ 
their identity to a state (the impact of post-colonial politics especially highlights the artificiality of this 
assumption). However, it seeks to examine how amongst shifting global orders, individual identity has forged 
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complex and multi-layered avatars that are existing with and without state recognition. Yet, for those identities 
not recognized by the state, even in its ever-evolving condition, marginalization, incomplete rights protections 
and ultimately oppression are real consequences. As a clear schism emerged between a state-supported human 
rights model, and an ever increasing identity beyond the state model, either a reconciliation between the two 
orders or space for pluralistic realities to co-exist is called for in order to ensure emerging forms of identity are 
protected, nurtured and flourish.  
 
Shaira Vadasaria, Socio-Legal Studies, York University  
 

Palestinian Womyn and the Al-Aqsa Intifada: Towards knowing herstory of Revolution(s) 
This paper will offer a post-ÃÏÌÏÎÉÁÌ ÅØÐÌÏÒÁÔÉÏÎ ÏÆ 0ÁÌÅÓÔÉÎÉÁÎ ×ÏÍÙÎȭÓ ÍÅÔÈÏÄÓ ÏÆ ÒÅÓÉÓÔÁÎÃÅ ÔÏ ÒÁÃÉÁÌÉÚed and 
gendered state violence inflicted upon them by the Israel apartheid regime.  The analysis will consider the impact 
of racialized and gendered state violence under British colonial rule and the growth of Zionist settlement.  
Specifically, this paper will examine the experiences of Palestinian female political prisoners detained within Israeli 
detention centers, while highlighting specific forms of sexual terrorism, constituted as acts of torture under 
international human rights law.  
Discussions of PaÌÅÓÔÉÎÉÁÎ ×ÏÍÙÎȭÓ ÃÏÎÔÒÉÂÕÔÉÏÎÓ ÔÏ ÔÈÅ )ÎÔÉÆÁÄÁ ÍÏÖÅÍÅÎÔÓ ÈÁÖÅ ÏÆÔÅÎ ÂÅÅÎ ÒÅÎÄÅÒÅÄ ÉÎÖÉÓÉÂÌÅ 
within academic spaces, and silenced by international communities at large. Palestinian womyn have in fact been 
the backbone of the Palestinian national liberation struggle for over seventy years, pre-dating the manifestation 
ÏÆ ÔÈÅ 0ÁÌÅÓÔÉÎÉÁÎ ,ÉÂÅÒÁÔÉÏÎ 3ÔÒÕÇÇÌÅ ÏÆ ÔÈÅ ÍÉÄ ΣΫΨΡȭÓȢ 7ÈÅÎ ÓÕÃÈ ÃÏÎÔÒÉÂÕÔÉÏÎÓ ÁÒÅ ÒÅÃÏÇÎÉÚÅÄ ÂÙ ×ÅÓÔÅÒÎ 
ÆÅÍÉÎÉÓÔÓȟ 0ÁÌÅÓÔÉÎÉÁÎ ×ÏÍÙÎȭÓ ÎÁÒÒÁÔÉÖÅÓ ÁÒÅ ÏÆÔÅÎ ÃÏÎÓÔÒÕÃÔÅÄ ÔÏ ÁÄÖÁÎÃÅ Á ÐÁÒÔÉÃÕÌar imperialist agenda, one 
that most often falls privy to a rescue narrative under the western gaze. This narrative fails to represent the 
ÃÏÍÐÌÅØÉÔÙ ÏÆ 0ÁÌÅÓÔÉÎÉÁÎ ×ÏÍÙÎȭÓ ÉÄÅÎÔÉÔÉÅÓ ÁÎÄ ÍÅÔÈÏÄÓ ÏÆ ÐÏÌÉÔÉÃÁÌ ÏÒÇÁÎÉÚÉÎÇ ÁÇÁÉÎÓÔ ÓÙÓÔÅÍÓ ÏÆ ÐÁÔÒÉÁÒÃÈÙȟ 
indeed compounded by the intersection of racialized and gendered state violence inflicted upon them and their 
communities by Israeli state policies. 
 
 
ROOM 1816 
 

Identity, Family and Adoption 
 
Chair: Zeina Bou-Zeid, Department of Law, Carleton University 
 
Xiaobei Chen, Department of Sociology and Anthropology, Carleton University  
 

Cultural Citizenship and the Governance of Inter-country Adoptions 
,ÏÃÁÔÉÎÇ ÉÎÔÅÒÎÁÔÉÏÎÁÌ ÁÎÄ ÎÁÔÉÏÎÁÌ ÌÁ×Óȭ ÃÌÁÉÍÓ ÁÂÏÕÔ ÃÈÉÌÄÒÅÎȭÓ ÃÕÌÔÕÒÁÌ-citizenship in colonial and post-colonial 
ÃÕÌÔÕÒÁÌ ÐÏÌÉÔÉÃÓȟ ÔÈÉÓ ÐÁÐÅÒ ÅØÁÍÉÎÅÓ ÈÏ× ÄÉÓÃÏÕÒÓÅÓ ÏÆ ÃÈÉÌÄÒÅÎȭÓ ÃÕÌÔÕÒÁÌ ÃÉÔÉÚÅÎÓÈÉÐ ÓÈÁÐÅ ÔÈÅ ÇÏÖÅÒÎÁÎÃÅ ÏÆ 
inter-country and inter-ȬÒÁÃÉÁÌȭ ÅÎÃÏÕÎÔÅÒÓ ÉÎÖÏÌÖÉÎÇ ÃÈÉÌÄÒÅÎȢ 4ÈÅ ÐÁÐÅÒ ÄÒÁ×Ó ÏÎ Á ÒÅÓÅÁÒÃÈ ÐÒÏÊÅÃÔ ÔÈÁÔ 
compares two sets of transnational encounters of Chinese children and White Canadians: one in the form of 
current adoptions of Chinese children, mostly girls, by predominantly White Canadians, and the other in the form 
ÏÆ #ÈÒÉÓÔÉÁÎ ÍÉÓÓÉÏÎÓȭ ÆÏÕÎÄÌÉÎÇ ÈÏÓÐÉÔÁÌÓȟ ÉÎÆÁÎÔÓȭ ÈÏÍÅÓȟ ÏÒÐÈÁÎÁÇÅÓ Én China from around the turn of the last 
ÃÅÎÔÕÒÙ ÔÏ ÔÈÅ ÅÁÒÌÙ ΣΫΧΡȢ )Ô ÁÒÇÕÅÓ ÔÈÁÔ ÔÁÌËÓ ÁÂÏÕÔ Á ÃÈÉÌÄȭÓ ÒÉÇÈÔ ÔÏ Á ÃÕÌÔÕÒÁÌ ÉÄÅÎÔÉÔÙ ÎÅÅÄ ÔÏ ÂÅ ÅØÁÍÉÎÅÄ 
critically for their continuities and changes in assumptions, objectives, technologies of practice, and effects.  
 
Valérie Bolduc, School of Canadian Studies, Carleton University 
 

#ÈÉÌÄÒÅÎȭÓ ,ÉÔÅÒÁÔÕÒÅ ÁÎÄ 4ÒÁÎÓÎÁÔÉÏÎÁÌ !ÄÏÐÔÉÏÎȡ -ÙÔÈÓȟ 'ÁÐÓ ÁÎÄ 3ÔÒÁÔÅÇÉÅÓ ÉÎ )ÄÅÎÔÉÔÙ &ÏÒÍÁÔÉÏÎ 
Under the rubric of international law and national regulation of transnational adoption, most parents who decide 
ÔÏ ÁÄÏÐÔ ÒÅÃÅÉÖÅ ÓÏÍÅ ÆÏÒÍ ÏÆ ȰÔÒÁÉÎÉÎÇȱ ÏÎ ÈÏ× ÔÏ ÁÐÐÒÏÁÃÈ ÁÄÏÐÔÉÏÎ ÁÎÄ ÒÅÌÁÔÅÄ ÉÓÓÕÅÓ ×ÉÔÈ ÔÈÅÉÒ ÃÈÉÌÄÒÅÎȢ 
Current training has largely been informed by the advocacy of adult transnational (and domestic) adoptees. 
DiscipÌÉÎÁÒÙ ÐÒÏÃÅÓÓÅÓ ÓÕÃÈ ÁÓ ȰÔÒÁÉÎÉÎÇȱ ÓÈÁÐÅ ÁÎ ȰÉÎÖÅÎÔÏÒÙ ÏÆ ÎÅÅÄÓȱ ÔÈÁÔ ÆÁÍÉÌÉÅÓ ÆÏÒÍ ÁÎÄ ÄÉÓÃÏÖÅÒ ÔÈÒÏÕÇÈ 
transnational adoption. This paper first explores some contradictions associated with these needs. For example, 
the need to provide age-appropriate information on complex topics to their children on the one hand, and the 
difficulty in accessing a thorough understanding of the forces at play in transnational adoption on the other. It 
ÔÈÅÎ ÆÏÃÕÓÅÓ ÏÎ ÔÈÅ ÓÉÇÎÉÆÉÃÁÎÔ ÂÏÄÙ ÏÆ ÃÈÉÌÄÒÅÎȭÓ ÌÉÔÅÒÁÔÕÒÅ ÏÎ ÔÒÁÎÓÎÁÔÉÏÎÁÌ ÁÄÏÐÔÉÏÎ ÔÏ ÁÎÓ×ÅÒ ÔÈÅ ÆÁÍÉÌÉÅÓȭ 
inventory of needs. Through this literature, the paper examines interactions within families, and between 
different generations of adoptees, in the context of a regulatory role and the law. 
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Cindy L. Baldassi, Faculty of Law, UBC 
 

What went right and what went wrong? Ontario adoption disclosure legislation and the future of  
law reform efforts regarding genetic knowledge 

On June 1st, Ontario adoptees and birth parents can finally apply to receive identifying information about each 
other, provided the opposite party has not vetoed disclosure. While the statutory provisions largely replicate 
adoption reforms in other provinces, the process Ontario took to get there appears unique within the realm of 
open records battles. Rarely has a government given equal access rights to birth parents; rarely have adoptees 
who shun reunions spoken out publicly in substantial numbers; rarely does the losing party in these types of 
constitutional battles decline to appeal. This storyline has everything, and the Cheskes case and the revised 
legislation will influence adoption law and policy for years to come. Both are also relevant to the related area of 
gamete donation and information disclosure, where Canadian law reform efforts and litigation have barely begun. 
Can we learn some lessons ɀ both positive and negative ɀ from the failed initial legislative efforts and the social 
responses? 
 
 
ROOM 1111a 
 

Law & Development 
 

 
Chair: Peter Swan, Department of Law, Carleton University 
 
Derek McKee, Faculty of Law, University of Toronto  
 

The Official Development Assistance Accountability Act:  
Canadian Public Law and Global Governance 

  
The Official Development Assistance Accountability Act (ODAAA), the first statute to address the mandate of 
Canadian foreign aid, came into force in June 2008. This paper uses the ODAAA as an occasion to reflect on three 
themes.  
First, legislative attempts to define the purposes of aid are inseparable from debates within the development 
field. The purposes of development assistance, and the role of laws and institutions in achieving them, remain 
controversial. It is necessary to understand these debates in order to interpret legislation like the ODAAA. 
3ÅÃÏÎÄȟ ÔÈÅ /$!!!ȭÓ ÐÒÏÃÅÄÕÒÅÓ ÒÅÓÅÍÂÌÅ ÔÈÏÓÅ ÆÏÕÎÄ ÉÎ ÏÔÈÅÒ ÁÒÅas of Canadian public law, and the ODAAA 
channels public law values such as participation, accountability and transparency. But the transnational nature of 
ÁÉÄ ÐÒÏÇÒÁÍÓ ÃÏÍÐÌÉÃÁÔÅÓ ÔÈÅ ÁÐÐÌÉÃÁÔÉÏÎ ÏÆ ÔÈÅÓÅ ÃÏÎÃÅÐÔÓȢ $ÏÅÓ Á ÃÏÎÃÅÒÎ ÆÏÒ ȰÁÃÃÏÕÎÔÁÂÉÌÉÔÙȱ ÔÈÅÒefore 
ÃÈÁÎÇÅ #ÁÎÁÄÁȭÓ ÁÐÐÒÏÁÃÈ ÔÏ ÁÉÄȟ ÏÒ ÃÁÎ ÌÅÇÉÓÌÁÔÉÏÎ ÌÉËÅ ÔÈÅ /$!!! ÈÅÌÐ ÕÓ ÔÏ ÒÅÔÈÉÎË ÔÈÅ ÔÅÒÒÉÔÏÒÉÁÌ ÎÁÔÕÒÅ ÏÆ 
accountability? 
4ÈÉÒÄȟ ÓÏÍÅ ÏÆ ÔÈÅ /$!!!ȭÓ ËÅÙ ÐÒÏÖÉÓÉÏÎÓ ÁÒÅ ÄÉÒÅÃÔÅÄ ÔÏ×ÁÒÄ ÇÌÏÂÁÌ ÇÏÖÅÒÎÁÎÃÅ ÉÎÓÔÉÔÕÔÉÏÎÓ ÓÕÃÈ ÁÓ ÔÈÅ /%#$ȟ 
the IMF and ÔÈÅ 7ÏÒÌÄ "ÁÎËȢ 4ÈÅ /$!!! ÓÕÇÇÅÓÔÓ Á ÐÁÒÔÉÃÕÌÁÒ ÐÏÌÉÔÉÃÁÌ ÓÔÁÎÃÅ ÉÎ #ÁÎÁÄÁȭÓ ÄÅÁÌÉÎÇÓ ×ÉÔÈ ÔÈÅÓÅ 
institutions. It therefore illustrates how state law might help to democratize such institutions. But it also indicates 
some of the limits of state law as a democratizing force.   
 
Anne Mitaru, Faculty of Law, University of Victoria 
 

Financing For Development: Can the New Aid Architecture & Deliver the Change it so Passionately Promises? 
In 1997, the United Nations General Assembly passed a resolution to adopt the document entitled: Agenda for 
Development. The Agenda for Development not only identified development as one of the main priorities of the 
United Nations, but further observed that due consideration should be given to modalities for conducting an 
intergovernmental dialogue on the financing of development. International support for continued international 
restructuring in financial and development cooperation led to the adoption of the Paris Declaration on Aid 
Effectiveness in 2005. The Declaration calls for reform in the way aid is managed between donors and partner 
countries by spelling out operational and specific mutual commitments intended to improve the effectiveness of 
aid disbursement and use.  
This presentation will examine the role of the Paris Declaration as a framework for aid reform and effectiveness. It 
will also examine the effectiveness of the Declaration in guaranteeing advanced development to the Global 
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South. Lastly, the presentation will explore growing concerns arising from the impact of the new aid architecture 
on the advancement of gender equality, and the financing for ×ÏÍÅÎȭÓ ÒÉÇÈÔÓȟ ÅÓÐÅÃÉÁÌÌÙ ÉÎ ÔÈÅ ÌÉÇÈÔ ÏÆ ÔÈÅ ÎÅ× 
global financial crisis.  
 
Nelson Dordelly-Rosales, Faculty of Law, University of Ottawa 
 

The Rule of Law as Strategy for Development 
Currently, there is substantial debate among academics and public lawyers as to the importance of rule of law for 
development, that is, about the rule of law and the role of law in developing countries. Some of the questions 
that have emerged from this debate are: What conception of rule of law is linked to promoting development? 
What are some concrete changes that should be made to a constitution? This paper settled in Venezuela, a 
developing country in Latin America. The idea of reforming the constitution in Venezuela has gained a great deal 
of ground in recent years. The problems fall into two broad categories: justifying the constitutional reform and 
the concrete changes for development. But I think there are problems with the executive power accountability 
and the protection of freedoms that we ought to take seriously. In response to each problem, I will suggest that 
the principle of rule of law, based on freedom and accountability, embedded in the constitution, shall be a 
strategy for sustainable growth. My primary focus is on the constitutional sphere, for which I propose a 
conception of strategic constitution in which the constitution itself is a strategy to promote development and 
freedom, holding the government accountable. This conception of rule of law lends itself for a strategic 
constitution to guarantee rights and freedoms. In closing I will try to show how this framework helps us to better 
understand a set of specific constitutional problems to promote development in Venezuela. 
This study is particularly important because of its contribution to the promotion of Constitutional democracy in 
developing countries such as Venezuela vis-à-vis the continuing pattern of instability that affects governance, 
democratic consolidation and institution building at this nation within the Latin American context. The results will 
ÁÌÓÏ ÂÅ ÈÅÌÐÆÕÌ ÆÏÒ ÁÌÌ ×ÈÏ ÐÁÒÔÉÃÉÐÁÔÅ ÉÎ ,ÁÔÉÎ !ÍÅÒÉÃÁȭÓ ÄÅÍÏÃÒÁÔÉÃ ÐÒÏÃÅÓÓÅÓ ÓÕÃÈ ÁÓ ÌÁ×ÙÅÒÓȟ ÊÕÄÇÅÓȟ ÊÏÕÒÎÁÌÉÓÔÓȟ 
politicians, academics, students and citizens. Our contribution connects with Public Law, Development Studies, 
Human Rights, Latin American Studies, and Venezuelan Studies. 
 
Amar Khoday, Faculty of Law, McGill University 
Alexandra R. Harrington, Faculty of Law, McGill University 
 

Ȱ)Î 3ÅÒÖÉÃÅ ÏÆ ÔÈÅÉÒ #ÏÕÎÔÒÙȱȡ -ÏÄÅÒÎ ÄÅÖÅÌÏÐÍÅÎÔ ÐÒÏÊÅÃÔÓȟ ÔÅÒÒÉÔÏÒÉÁÌ ÒÉÇÈÔÓȟ  
and just compensation for internally displaced persons 

Infrastructural and other development projects designed and implemented for the (purported) betterment of a 
particular state or society have increased in number and visibility in recent decades. There has been criticism 
about the impact of such projects ɀ both with respect to the environment and to people. While such projects may 
ostensibly serve the public good, they may often benefit certain politically-connected segments in particular. By 
contrast, some of these projects have been significantly detrimental to other sections of society who have been 
displaced.  
This presentation will examine what happens when some ɀ if not most ɀ members of society are not benefitted 
by infrastructural and other development projects. Using case specific examples, such as the Sardar Sarovar Dam 
project in India, the presentation will examine the rights of those persons displaced by such projects to 
compensation as well as to territory of equal quality under domestic and international law. The presentation will 
argue that it is necessary for states planning infrastructural or other development projects that will displace or 
otherwise negatively impact local communities to provide members of these communities with adequate 
compensation, including equality of territory. 
 
 

 
 
 
 
 
 
 
 
 
 




