2009 C ANADIAN

LAW &S OCIETY A SSOCIATION

C ONFERENCE

MAY 23, Dunton Tower Dunton Tower Dunton Tower Dunton Tower Dunton Tower
2009 Room 1006 Room 1318 Room 702 Room 1816 Room 1111A
9.00-10.30 Honouring Social Justice The nation's ways of knowing  Critical perspectives on Property Rights and Law and Narratives

am Honouring Dianne Martin crime: Official criminal justice Indigenous-Settler Globalization
knowledges and rhetoric O2AAT 1T AEI E Chair:Richard Weisman
Chair: Margaret E. Beare Chair:Lulu ThomasHawthorne Susan Dodd
Margaret E. Beare Chair: Nicolas Carrier Chair: Val Napoleon Berry F.C. Hsu Karen Crawley
Dorothy Chunn Erin Donohue Johnny Mack Gengzhao Chen Shauna Van Pragh
Sheley Gavigan Akwasi OwusuBempah Cliff Attleo, Jr. Honor Brabazon Freya Kodar
Amanda Gebara Andrée Boisselle Teresa Scassa
10.3011.00 Health Break Health Break Health Break Health Break Health Break
11.0€12.30 Honouring Social Justice Plural policing Critical perspectives on Legal Histories Regulating Life and
pm Honouring Dianne Martin perspectives/Perspectives Indigenous-Settler Death
(continued) plurielles du policing O02AAT 1 AEI E Chair:Melanie Methot
(continued) .EATT A /8" U ChairEmma Cunliffe
Chair: Margaret E. Beare Chair: Jennifer M. Kilty Mary Stokes Heather Conway
Ken Jull Laura Aubert Chair: Val Napoleon Jeffrey Monaghan Lisa Glennon
Philip C. Stenning Myléne Jaccoud Bradley Bryan Vanessa Gruben
Jennifer Wood Alison DuBds Angela Cameron
Benoit Dupont John Paul Ventrella John Stannard
12.362.00 Lunch Lunch Lunch Lunch Lunch
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C ONFERENCE

MAY 23, Dunton Tower Dunton Tower Dunton Tower Dunton Tower Dunton Tower
2009 Room 1006 Room 1318 Room 702 Room 1816 Room 1111A
2.003.30 Roundtable: In the Wake of Public Criminologies *OOOEAAG " A Therole of efficiency, social Sexuality & Law
Labaye: Community Centrality expectations and morality
Standards vs. Harng Chair:Dawn Moore considerations in economic Chair:Heather Shipley
Progress or Futility? Justin Piché Chair: Stephanie Mandin  decisionrmaking/ Efficacité, Constance Backhouse
Mike Larsen Sana Affara considérations sociales et Jeremy Finn
Chair: Lise Gotell Wade Deisman Preet Virdi morali®Oi AR 1 ( Trevor Purvis
Kirsten Kramer Dayna Crosby economicus
Kelly Gorkoff
Richard Jochelson Chair: Michel Coutu
Julie Bourgault
Michel Coutu
Isabelle Martin
3.304.00 Health Break Health Break Health Break Health Break Health Beak
4.005.30 Intersectionality : Prisoners on Prisons: Voices  Refashioning Law and The role of efficiency, social Religion, Family and
International Perspectives from Inside the Prison Justice in Colonial and expectations and morality Sexuality
Industrial Complex Postcolonial Societies considerations in economic
Chair Margaret Denike decisionrmaking/ Efficacité, Chair:Jeffrey Monaghan
Christiane Wilke Chair:Bob Gaucher Chair:Annie Bunting considérations sociales et Pascale Fournier
JoséeAnne Riverin Scott Steffler Russell Smandych i 1T OAl E GibmoA E A Heather Shipley
KashifSaeed Khan Peter Collins Mosope Fagbongbe economicus Benjamin L. Berger
Julie Middleton Eugene Alexander Dey Fadi Ennab (continued/suite) Adam M. Dodek
Mike Larsen Amanda Nettelbeck
Sophie Harkat Robert Foster Chair: Michel Coutu
Mohamed Harkat Thomas McMorrow
Joe Lekarowicz Julie Paqin
Evening
Carleton University 2 Dunton Tower
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MAY 24, Dunton Tower
2009 Room 1006

9.00-10.30  The Culture of Marriage ... and Divorce Les différents niveaux de

Dunton Tower
Room 1318

la régulation socio
pénaleq AT OGA
régulation et

181 AT @n cOIl

Chair:Nicolas Carrier
Richard Dubé
Bastien Quirion
Jean Poupart

LAW &S OCIETY A SSOCIATION C ONFERENCE

Dunton Tower Dunton Tower Dunton Tower
Room 702 Room 1816 Room 1111A
Political and Legal " OAAOAOA 3 C Regulatory Strategies

Legitimacy Workshop:

Great Conference Talks

Chair:Freya Kodar

am
Chair Christiane Wilke
Gbade Akinrinmade
Margaret Denike
Pascale Fournier
10.3011.00 Health Break

Health Break

Chair: Augustine Park Kim Brooks
Jared Giesbrecht Chair: Nicd A/ 8 " ( Lulu ThomasHawthorne
Solongo Wandan Diane Crocker Fabian Flintoff

Yana Gorokhovskaia Dawn Moore

Trevor Purvis Richard Weisman
Health Break Health Break Health Break

11.0€12.30 Gender, Sex ad Unmarried Parents
pm
Chair: Susan B. Boyd
Dorothy E. Chunn
Fiona Kelly
Wanda A. Wiegers
Susan B. Boyd

Les différents niveaux de
la régulation socio-
pénaleq AT OGA
régulation et

I 87 AT O ¢cOI

(suite)

Chair:Nicolas Carrier
Laura Aubert

Criminal Justice Issues Land Claims, Communists,
and Criminal Punishment:

Chair:Diare Crocker Reflections from the Short
Wei Wang History of the British
Jennifer A. Quaid Columbia Courtof Appeal
Hongming Cheng

Chair:Teresa Scassa
Douglas C. Harris
Benjamin Berger

Controlling Drugs

Chair:Dawn Moore
Robert Priddle
Line Beauchesne
Abigail A. Browne

Myléne Jaccoud W. Wesley Pue
Marion Vacheret
12.362.00 CLSA Annual General Meeting_unch Lunch Lunch Lunch Lunch
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3.304.00
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Dunton Tower
Room 1006

R O1T AOGAAIT Ad 711 Al

Rights

Chair: Sanda Rogers
Sanda Rogers
Sheila Mclintyre
Daphne Gilbert

Health Break

LAW &S OCIETY A SSOCIATION

Dunton Tower

Dunton Tower
Room 1318

Room 702

Intersections of Critical
Criminology and Socie
Legal Studies:

Possibilities and Perils (1) Jennifer Llewellyn

Evan Bowness

Chair: Bryan Hogeveen Rakhi Ruparelia

Evan Bowness
Elizabeth Comack
Andrew Woolford
Jasmine Thomas
Bryan Hogeveen

Health Break Health Break

Criminal Justice Issues Il

Chair: Augustine Park

C ONFERENCE

Dunton Tower

Dunton Tower
Room 1816

Room 1111A
Law & Environment Democracy, Political
Activism and the Role
Chair. EAT 1 A of Courts
Judy Stewart
Michael Large
Nuthamon Kongcharoen
Marta Giménez

!

Chair:Ravi Malhotra
Daved Muttart
Marie Manikis

Philip C. Stenning

4.005.30

Health Break Health Break

Evening

Feminist Activism, the State and Neo
Liberalism

Chair: Diana Marjury
Lise Gotell
Melissa Haussman
Lyn Ossome

Paul Millar

CJLS Cocktail
+

Intersections of Critical
Criminology and Socie
Legal Studies:
Possibilities and Perils

(In

SociolLegal Theory

Chair:Christiane Wilke
James A. Freeman
Patrick McLane

Amy Swiffen

Chair: Andrew Woolford Nicolas Carrier

Jodo Velloso
Diane Crocker
Caroline McDonald
Harker
Joshua Feistadt

CJLS Cocktail CJLS Cocktail

Extractive Industries and

Legal Rightsand the
Environmental Justice

Neo-Liberal State:
Protecting Employees
and Citizens or
Commaodifying Workers
and the Environment?

Chair:Judy Stewart
Nathalie Chalifour
Heather McLeodKilmurray
Sophie Thériault

William Anos Chair: Laureen Snider

Garry C. Gray
Michel Vézina
Katherine Lippel
Steven Bittle
Laureen Snider
April Girard
Suzanne Day

CLSA Banquet

+

+
CLSA Banquet

CLSA Banquet

CJLS Cocktail CJLS Cocktail
+ +
CLSA Banquet CLSA Banquet
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MAY 25, Dunton Tower Dunton Tower Dunton Tower Dunton Tower Dunton Tower
2009 Room 1006 Room 1318 Room 702 Room 1816 Room 1111A
9.00-10.30 Aboriginal Issues Prisons Citizenship, Immigration Disability Rights Law: Constitutions, Courts and
am & Law Prospects and Challenges  Juries inComparative
Chair:L. Jane McMillan Chair:Debra Parkes 0} Perspective
Kerry Sloan Jennifer M. Kilty Chair:Xiaobei Chen
Kristen Gilchrist Leah DeVellis Zeina BouZeid Chair:Evelyn Maeder Chair:Daved Muttart
Margaret Stephenson Justin Piché Wendy Chan Mark C. Weber Jeewon C. Min
Kevin Walby Hijin Park Ravi Malhotra Nikolay P. Kovalev
Sean Rehaag Katharine Neufeld Jing Qian
Justin Schwartz
10.30611.00 Health Break Health Break Health Break Health Break Health Break
11.0012.30 " OAAOAOGA 30OAAT ( Across Time, Site and Caring & Law Disability Rights Law:  Issues in Access to Justic
pm Culture: Transitional Prospects and Challenges
Justice and the Rule of Chair:Heather Conway () Chair:Hongming Cheng
Law Kiran Pohar Manhas Bernie Aron
Gene Fraser Chair:Mark C. Weber Honor McAdam
Chair:Trevor Purvis Joan M. Gilmour Ruby Dhand Jane Bailey
Christiane Wilke Evelyn Maeder
Augustine Park Noel Semple
Rosemary Nagy
12.362.00 CLSA Board MeetingLunch Lunch Lunch Lunch Lunch
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Dunton Tower
Room 1318
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Dunton Tower
Room 702
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Dunton Tower

Room 1816

Dunton Tower
Room 1111A

2.003.30

Fathers and Feily Law

Chair: Paul Millar
Paul Millar
Lynn Wells

Edward Kruk

Law and the Media (1)

Chair: Neil C. Sargent
Diana Young
Anita Lam
Zachary Levinsky

Marginalized Identities
and the State

Chair: Stephanie Mandin
Timothy Bryan
Jazba Singh
Shaira Vadasia

Identity, Family and
Adoption

Chair: Zena BoZeid
Xiaobei Chen
Valérie Bolduc

Cindy L. Baldassi

Law & Development

Chair Peter Swan
Derek McKee
Anne Mitaru

Nelson DordellyRosales
Amar Khoday
Alexandra R. Harrington

3.304.00

Health Break

Health Break

Health Break

Health Break

Health Break

4.005.30

Gender, Law & Violence

Chair: Doris Buss
L. Jane McMillan
Marc Legacy
Rashmee Singh

Law and the Media (I1)

Chair:Diana Young
Deborah Landry
Emma Cunliffe
Neil C. Sargent

Marginalized Identities
and the State
(continued)

Chair: Stephanie Mandin
Julianne DiSanto
Graciela Flores Mendez
Maneesha Deckha

Joint session with CALT
on Federation of Law
Societies Report

Workshop:
Academic Publishing

Chair: Suzanne Bolia
Mariana Valverde
Christiane Wilke

Evening

CLSA/CALT @ SCC

CLSA/CALT @ SCC

CLSA/CALT @ SCC

CLSA/CALT @ SCC

CLSA/CALT @ SCC

Carleton University

Dunton Tower
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Saturday May 23, 2009

9.00-10.30 am
ROOM 1006
Honouring Social Justice Honouring Dianne Martin
InspredbyOEA 1 EZA AT A x1 OE 1T £ OEA 1 AOA $EATTA -AOOGETh O(i111 OOE]

addresses the tensions between social justice and criminal justice, and serves as a challenge to criminal law in such
areas as feminist jurisprudence, sociggal studies and critical theory. The papers that will be presented in this

panel examine a broad range of social, judicial, and political issues on such topics as the targeting of marginalized
groups, wrongful convictions, gendebased bias in law, gov@ment accountability, and inequalities in the

application of the law in regard to particular ethnic and socieconomic groups.

Chair: Margaret E. BeareOsgoode Hall Law School, York University
Margaret E. Beare Osgoode Hall Law School, York Univeysi

Shouting Innocence from the Highest Rooftop
Every decade sees a range oécommendations made to the police from a wide array of sources: task forces,
27T UAT #1011 EOOEI T Oh ET NOEOEAOh A1 OOO AAOAO judits ykhe AOET ET Al /
Federal and Provincial Auditors General. The objective of a research project that Dianne Martin and | were in the
i EAOCO T &£ AO OEA OEI A T &£ EAO AAAOGE xAO OI AAOGAI T P Al OAOAEC
have, or have nty implemented recommendations or in other ways have responded to findings fraims range of
(usually very expensive) documentation and legal activityhis paper looks at one aspect of our original research
plan? the recommendations stemming from inquirie related to wrongful convictions issues to which Dianne,
as cofounder of the Osgoode Innocence Project, was particularly committed.

Dorothy Chunn Dept. of Sociology & Anthropology, Simon Fraser University

Poverty, Motherhood, and Citizenship under dliberalism:
7TEI 80 )Yle 7ET 80 / O0e

More than most academics, Dianne Martin succeeded in bridging the gap between theory and practice; leaving us
an invaluable legacy of research and publications in which she conceptualized and mapped the impact of an
ascerdant necliberalism in Canada during the late twentieth and early twenfiyst centuries. In this paper, | draw
from that legacy, especially her work on marginalized girls and women, to analyze the (re)formation of poor
{TOEAO0O0CS8 AEOEUA hsdhg ReBemon¥ G ledilieialbm hroultOthe 1990s Using data from an
ET OAOOEAx OOOAUR ) DOAOGAT O PIT O 11O0EA0COE DAOAADPOEIT O AT/
entrepreneurial concept of citizenship and discuss the implications of my reseafitdings for the development
of welfare policies that will promote inclusion and social justice.

Shelley GaviganOsgoode Hall Law School, York University

More than justmens reaindian Policy in two Aboriginal capital cases in Regina
The understandingof the always potentially politicized nature of criminal law and the fragile premises of criminal
pOi AAAOOA AT A AOEI ET Al DPOI AAOO xAOA Aiii1c¢c OEA AT EI AGET ¢ EA
OA1l AAOGAA &£ O OEEO b Adnk Aty of ReQida whed E Vol stilEd smdll Bubt) terdtdria cafital.
4EAU ETOI1 OGA EOOOAO TAAO O S$SEATTAB80 EAAOO4 OEA OT1T A 1A
evidence in criminal trials, the plight of marginalized persons in crimirprosecutions, and the political processes
that impact upon those who have been convicted.

Carleton University 7 Dunton Tower
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ROOM 1318
The nation's ways of knowing crime: Official criminal justice knowledges and rhetoric

Chair: Nicolas Carrierinstitute of Criminology and Crimnal Justice, Carleton University

Erin Donohug University of Ottawa

(@}
m;
T>
(@]
m

—_

001 AAOGOET T A1 EUAA AAOI AAAU cOil 60 AT A AT AT AT AT 66 01
Professionalized advocacy groups are those who speak on behalf of a popalatout do not identify as part of the
population. Their aim is to advance the claims of the group, particularly in the sgoaditical realm where
subjugated knowledges are most often excluded. The space for professional advocates in both the formal
political sphere as well as within the population they represent offers up complex questions about whose
knowledge is being disseminated, how it is presented and how it is received by governing bodies in contrast with
other stakeholders.

I am asking these questins pertaining to professionalized advocacy in the reform of criminal justice policy. More

specifically, | am looking at Bill-80 z passed by Parliament in 1992 which had the effect of changing the insanity
AAEAT AA O O11 6 AOCEI ENAE T1IUVATAAGDTAREADRA BB GOEDIC ' 1T A& AT 8
AOAI AxT OE AT A AT ECIETI ¢ EO xEOE &1 OAAOI 0860 AT 1 AAPO 1T &£ OOAE(
professional advocacy groups as witnesses in the proceedings of the Standing CommitteeJastice and the

Solicitor General. | am considering both the way in which the three advocacy groups present their material and

the impact their suggestions have on the Standing Committee. As mental health and its relationship with the

criminal justice syeem is being found increasingly in the public domain, understanding where advocacy groups

have been situated in the past and their potential in future policy development is essential.

Akwasi OwusuBempahCentre of Criminology,University of Toronto

Concepual and Classification Issues in the Collection of R&dene Statistics
In the early 1990s, the Canadian Centre for Justice Statistics began a pilot project that attempted to collect
information on the race of suspects and victims within the criminal pice system. This project was quickly
abandoned in the face of political pressure. Despite this, academic research has consistently revealed evidence of
bias in the Canadian criminal justice system. Public opinion research also shows that many citizeirgdéhat the
justice system is biased against certain minority groups. With the exception of limited data on Aboriginal persons,
there is no systematic collection of racbased statistics within the Canadian criminal justice system. As such, we
cannot know the true numbers of any racial minority group processed by the Canadian criminal justice system, nor
how the system deals with them. In effect, in the absence of official data to document discrimination within the
criminal justice system, no discriminain formally exists.
One of the main arguments put forth in opposition of the collection of racerime statistics is the idea that data on
race should not be collected due to the conceptual and classification issues associated with the construct of
O O A Adipaper seeks to challenge this argument through an examination of other sectors of Canadian society
where race statistics are collected as well as an examination of other countries that collect Faased criminal
justice statistics.

Amanda GebaraDepartment of Law, Carleton University

Is there really anything new? Making sense of some of the most recent legislative changes to national crime policy

yT 001 AGAAA AO A AT 1T AEAAT AA 11 OET 12 oAtkhe Tacking villéndiine AcET T OEOU CI
(TVCAis the most recent crime legislation package passed in Canada. As indicative by its passing, the spectrum

of political parties sitting in the House supporting theTVCAhas prompted me to consider the most recent

conditions that made this mckage of crime policy a reality. There is little doubt that one of many high profile

events such as the Boxing Day shooting of Jane Creba was a rhetorically useful referential point for political

i TAET EUAOGETT AT A AEEEOI AA donc@kabdEghns, @angsAand drudsl DréitGaiddii A DOAT EA
OAI AET O OT Al AAO xEAOEAO OEA O OGAA OO0I 6CE 11 AOEIi A6 DIlE
Canadian crime control practice.

Relying on Hansard reports of House of Commons debates betwe#993 and 2008, | sketch out a recent history

Canadian crime policy with particular attention to the different criminal law reforms passed by previous Liberal

governments of Jean Chretien and Paul Martin and under the current leadership of Stephen Harpeaying

attention to the political debates, | consider whether the most recent legislative changes represent a rupture

from previous crime control strategies. In the face of a declining crime rate it becomes an important crime policy

Carleton University 8 Dunton Tower
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consideration to thirk of the ways politicians along the spectrum support what would seem to be ideologically
irreconcilable crime policies.

ROOM 702

Critical perspectives on Indigenou8 AOOI AO O2AAT 1 AEI EAQEI 1 6

This panel tackles some of the challenges that indigenous péep and settler society respectively face in the
establishment of a respectful relationship with each other. Focussing on different sites of interactiprireaty
negotiations, commissions of inquiry, courtg the speakers present critical accounts of vanus facets of the
relationship and offer thoughts on the conditions of its potential renewal.

Chair: Val NapoleonLaw and Native Studies, University of Alberta
Johnny Mack Faculty of LawUniversity ofVictoria

Hoquotisht: Reorienting Ourselves Throu@tory
In this paper | respond to the question of what we, the Nuchahnulth people, would do differently if we took
our stories seriously. | argue that there is a profound disconnect between the principles that underlay our current
negotiating positionsand the principles embedded in the stories that bring us to the negotiation tabl&/e enter
negotiations assui generidiberal subjects, already entrenched in (or submissively or subversively resigned to) the
liberal story through processes of imperial dgemony. Treaty processes simply allow us a subordinate authorial
role in defining the nature of thatsui generidiberal status as we integrate into the story of western liberal
imperialism. In this paper, | argue that negotiations with state powers thrgh treaty processes and s. 35
jurisprudence are inescapably caught in a web of hegemonic power relations that are hostile to Wl@hnulth
storied traditions. Further, | posit that if we want to remain grounded or regenerate a groundedness in Ninah-
nulth story » if we want to take our stories seriously we have to turn to practices that grow out of our storied
traditions. Being subjectively grounded as people and peoples in such practices and thus in our own story will
better equip us to engage the hegmon 2 as we must, since there is no deimperialized zone of engagement to
retreat to » without being absorbed into its imperial story.

Cliff Attleo, Jr., Indigenous Governance, University of Victoria

From Indigenous Nationhood to Neoliberal Aboriginatdomic Development:
Charting the Evolution of IndigenouSettler Relations in Canada

While Indigenous people have struggled to overcome the legacy of colonialism in Canada, Settler governments
have struggled with their own past, and ongoing role in theotonial project. What to do about the "Indian
Problem" is a persistent question that remains unsatisfactorily answered. Early treaties between Indigenous
peoples and Settlers invoked the spirit of the Two Row Wampum, and a respect for peacefukexistence
through noninterference. This spirit of noninterference remained constant in Indigenous rhetoric through till the
latter half of the twentieth century. Since 1991, however, the discourse of Indigeneéiettler Relations has taken a
dramatic shift away fromrespect for distinctiveness towards the language of neoliberalism. Evidence of this shift
in discourse can be found in the reports of the Royal Commission on Aboriginal Peoples, the Harvard Project on
American Indian Economic Development, and the Senatmi®@ling Committee on Aboriginal Peoples. Recurring
crises in IndigenousSettler relations have often been followed by years of egpting processes to the extent that
certain Indigenous leaders are now increasingly acting upon and advocating for the necdlibediscourse. This
paper is a warning to those who would wittingly or unwittingly choose the path of neoliberalism, forsaking their
own unique Indigenous worldviews and values.

Andrée Boisselle Faculty ofLaw, University of Victoria

Treaty-making andthe Western worldview

3ET AA OEA =zvYiT Ai1OOEOOOEITAI OOAATCIEOEIT AT A AEEEOI AOGET 1
have been struggling to define those rights and, as exemplified ifaida(2004), have recognized that a better

forum for redefining the relationship between indigenous and settler societies is the treaty table. While it is true

that the negotiating process frees the parties from the specific cultural assumptions framing litigation, the road to

OOAAIT T AEI EACEIGE GHA UVOAMAQCHAIE®DENE T £ OEA TAAA £ O A 11 O0A 1.
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tendency to set the terms of the exchange unilaterally, to impose its own set of culturally rooted assumptions on
the interaction, in other words, to predetermine the validity bclaims, entittements and interests, merely takes a
different shape at the treaty table than before the formal adjudicative bodies of the State. In order to lay the
ground for both listening to and actually hearing what First Nations say, the settler szigineeds to understand
the specific forms that the continuation of its hegemony take at the treaty table. This paper will focus on
examples drawn from the treaty process underway in British Columbia.

ROOM 1816

Property Rights and Globalization

Chair:Lulu ThomasHawthorne, College of Law, University of South Africa

Berry F.C. HsyuFaculty of Law, University of Hong Kong
Gengzhao ChepFaculty of Law, University of Hong Kong

Protection of Property Rights in PoavTO China
#EET A8 O A A Abrdmade Orgdizatich BMTO) in 2001 demonstrates its transformation from a planned
economy integrated into the global market system. One of its WTO commitments is to revise its laws and enact
new ones to comply with the WTO Agreement. Its accession toT® marks the beginning of a new era in its
development of the rule of law. This serves as impetus both in accelerating domestic legal reform and providing a
better legal infrastructure to honor its WTO commitments. The Universal Declaration of Human Rigthi#l)
PpOi OEAAO OEAO Ofr AYOAOUITA EAO OEA OEGEO O1 1x1 DOIDPAOOU
Dol PAOOUBSE #EET A EAO OEIT x1 EOO AEAEI 06060 ET AAI POET C OEA
amendment and legislative enactmen®i DB OT OAAO DOI DPAOOU OECEOO8 %OOAAI EOQEET ¢
property rights as a prerequisite of the market economy enhances the credibility of its commitment to economic
reform in its postWTO era. Although systematic obstacles cannot be phaseat overnight, postWTO China has
AREEAOAA A OAIT AOEAAI A POI COAOO ET DPOI OGAAOGETI ¢ POI PAOOU OECE
,Ax jTPPQQ EI DI AI AT OO #EET A8O EI OAOT AGEI T AT 1T AT ECAQEIT O Al
burAAOAOAAU AT A ET PDPOAOAT OET ¢ OEA AAOQOOA 1 &£ AAIET EOOOAOEOA
AAOAT AATAT O T &£ OEA OOI A T &£ 1Ax O DPOI OAAO POI PAOOU OECEODO
confidence.

¢

Honor Brabazon Department of Politics and International Relations, University of Oxford

The Export of Liberal Legality, Then and Now: Contemporary 'Private Property Rights' Discourse in Historical
Context

Attempts to export American liberalism to the global South are not new, but ¢ir form periodically changes.
41 AAUh OEA AEOAT OOOA T &£ OCIT A Cci OAOI AT AAGh OOOT A T &£ 1 Ax
xAOA 1T &£ 6011 OOEI 108 DPOAOAT OAA AU AEA AT A AAOAI itml AT O ACA
liberal legal reform entering the ZLcentury. While this trend has not been received uncritically, critiques from a
historical politicateconomy approach to legal studies remain rare.
In order to better understand the implications of contemporangdiscussions of the export of liberal legality, this
paper will look to the role played by discussions around property historically in the context of ongoing unequal or
OEi PAOEAI & CciiT AAIl OAI AGEIT O8 4 EA Dbdidonhétedndss detwekbiptbel | OA OEA E
liberal conception of property and the Angldiberal imperial project in an effort to appreciate similarities and
differences between the role of property in past and present imperialisms.
To do this, it will draw out key elerants of the literature on property including (1) the theoretical foundations of
the liberal conception of property, (2) its historical relationship to capitalism, to i@entury imperialism, and to
the 20"-century development project, and (3) how it hamteracted with indigenous conceptions of property (and
society) in past and present colonial encounters. Specific examples will focus the survey, and patterns of interest
will be highlighted.

Qu
—_ D¢

A

Carleton University 10 Dunton Tower



2009 C ANADIAN LAW &S OCIETY A SS OCIATION C ONFERENCE

Teresa Scassdraculty of Law, University of Ottawa

Own @nada: The ownership of public symbols and public space
Globalization has sometimes been accused of advancing the trend towards the commercialization and
AT 1 TAEOQOEUAOQGETT 1T £ OEOOOAT T U AOAOUOEET ¢8 %OAnemseveOET T O AT A
in order to position themselves in the competition for tourist dollars, skilled workers, foreign students, and trade.
The desire to brand, market and self promote leads to increased efforts to own and control public symbols and
iconic public spae. Private corporations also seek to profit from iconic symbols, including cultural images and
landscape, and they may act either in conflict or in concert with government. This paper explores the competing
claims of ownership over what have typically b@econsidered the common property of culture and society: public
symbols and cultural icons. Examples considered will include the clash between Canadian municipalities and the
27T UAT #A1T AAEAT -ET O 1 OAO OEA OECEOd @i. 16A AR AEHNGhA GEA OE
over the right to use the name or image of the iconic Bluenose I, the right to control references to the Vancouver
2010 Olympics, and claims to rights in city skylines and urban landscapes.

ROOM 1111a

Law and Narratives

Chair: Richard WeismanDivision of Social Science, York University

SusanDoddh 51 EOAOOGEOU 1T £ +ET C80 #1111 ACA

Legitimation and narration: The Report of the Royal Commission on the Ocean Ranger Marine Disaster.
The oil rig,0Ocean Rangesank off the cast of Newfoundland in 1982, killing all 84 men on board. Rig operator,
Ocean Drilling and Exploration Company had failed to train the crew, and so the men did not know how to
respond to operational anomalies, nor how to work the safety equipment. The 84em either drowned without
safety suits to buy them time in the February North Atlantic, or they were crushed while trying to launch
inadequate lifeboats. The CBC reported that in the two weeks leading up to the disaster, the provincial
government had beenOOA OAI Al ET ¢6 O CAO 1 ££0ET OA 1T AAOPAOGEIT T Al EAAI OE
TX UAAOO 1 AOAOR xEOE A O1Axd EFET AT AEAT AT A AT AOGU AOEOEC
1 AAAAOG ET 1T AAODAOEIT 1 Akvaddlidnlin®@diticllal. A OAEAOUh AT A T EI OEC
Remembering the Ocean Ranger as an example of government reform following a regulatory failure is now part
T £ . AxmEl 01 A1 ATA AT A #A1 AAAGO EAAT OEOUY OAcOI AOT OU OAODPII
governments and industy reform once they learn from a tragedy. A key process in defining this memory was the
Royal Commission Inquiry, chaired by Justice Alex Hickman.
Drawing on interviews and analysis of select media coverage, this paper considers the vexed question ot |
role of Royal Commission Inquiries in light of the profound exttegal influence of the proceedings and final
Report.

Karen Crawley Faculty of Law, McGill University
Shauna Van Praaghraculty of Law, McGill University

Academic Concerns: Coopegnadian Common Law, and the Art of Conversation
Common lawz in its form and development and acknowledged participantsmight be said to be one of the most
sophisticated conversations that exists. To understand, work with, and critique common law, we tspreciate
the interaction of speakers and listeners at the same time that we trace substantive principles and approaches.
This image or metaphor of conversation for thinking about common lagvand in particular the common law of
obligations (tort, contract, fiduciary obligation)z invites us to articulate the contours of the conversation and the
ways in which its participants behave responsibly within its parameters. This paper placesth@ ol | AA -O#1 1 DA O
17106 OO0I A ET OEA O ©¢émniorElaw dogversaipA in AvAich st EvasEdEvielop€l Eand
articulated, and argues that the Supreme Court of Canada failed to appreciate the very nature and form of
AlTi111 1TAx ET & Oi 61 AGET ¢ OEA 0Ol As ) O dnpndriwbyGt wésT AAOOOAT A
AOOGAEAT O1 A1 ET A OAODPITOEAT A xAUS8 yT T AAAT ET ¢ OAAAAAI EA
tort of negligence in AngleCanadian common law, the Supreme Court of Canada seems to have disparaged the
central characteistic of the common law: its linking of past to future through imperfect yet evocative analogical

reasoning. Why does this matter? Because jurists interested in placing law within context and its traditions in
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relation to societal shape and influence,an learn much by examining the very words and attitudes embedded in
the primary vehicles through which those traditions are sustained and modified.

Freya Kodar Faculty of Law, University of Victoria

Conceptions of the Poor in Canadian Consumer Banknpied Income Assistance Law and Regulation
I OAOEAOU 1T &£ O1 AAOOOAT AET CO 1T &£ OAAOAOOETI ¢o6 AT A OOT AAOGAOOE
income assistance law and regulation. This project aims to compare and contrast these understandings through
an institutional ethnography of the Canadian consumer bankruptcy process, and the British Columbia income
assistance application and appeal process.

11.0a12.30 pm
ROOM 1006

Honouring Social Justice Honouring Dianne Martin
(continued)

Chair:Margaret E. Beare Osgoode Hall Law School, York University
Philip C. Stenning School of Sociology and Criminology, Keele University

Brief Encounters; A Tale of two Commissioners
ITA T £ $SEATTAB8O 1 A00 AAAAAT EA DOl EAA Mlte axchapter@ia béohl B T OCAT E
devoted to the question of policegovernment relations and the debates concerning police independence and
police accountability. In this essay, | examine the relationship between two former Canadian police commissioners
and their respective governments. In doing so, | seek to get beyond broad generalisations about such
relationships, and examine more closely some of the details of theifhe data on which this analysis is based
consist of the transcripts of hearings of two very recarcommissions of inquiry in Canada (the Ipperwash Inquiry
and the Arar Commission), and of the public hearings of the House of Commons Standing Committee on Public
safety and National Security in September and December 2006.

Ken Jull Baker & McKenzie Irgrnational, University of Toronto, and Osgoode Hall Law School

Corporate Criminal Liability: Outside the penalty Box
Dianne would constantly tell me, in a nice way, that my lectures lacked a wider perspective outside of traditional
legal parametersitisi U ET PA ET OEEO DPADPAO O OAOPAAO S$EATTABO0 1T AiT OU
from a political perspective. | wish to advance the thesis that a robust enforcement of corporate criminal liability
can be supported by both left and right theorits. My hope is that Dianne would have viewed this approach as
both broad and balanced.

ROOM 1318

Plural policing perspectivesz perspectives plurielles du policing

Chair:Jennifer M. Kilty, Department of Criminology & the Social Sciences of Healtbnjversity of Ottawa

Laura Aubert, Centre International de Criminologie Comparée, Université de Montréal
Myléne Jaccoud Centre International de Criminologie Comparée, Université de Montréal

Genése et développement des polices autochtones au Canada 1 A O7 EA AA 126 AOOT Ai OAOI ET /
|

$7T0 1AO ATTi AO zYwWPh 1 86EAT A AA POI I T OOIEOC OTA PI1TEAA AOD A
AA 1T AET OEAT AA 16861 OAOA AAT O 1 AOG Aii1 O1 ABGOiI O AOOI AEOGITAG AA
de légtimité manifeste du systéeme de justice pénale étatique dans leurs rangs. Si la mise en place et le

Ai OAT T PpPAT AT O AA AAOOA DPilTEAA AOOT AEOITA OiiTECTA AA T A b

surreprésentation pénale et carcérale des Autocbibes, elle rend compte dans le méme temps de la volonté des

Carleton University 12 Dunton Tower



2009 C ANADIAN LAW &S OCIETY A SS OCIATION C ONFERENCE

AT 11 061 AGOGI O AGOT AEOGI T A0 AR EAEOA @olleindhe tantADB pldh@d 1O U 1 A AF
Ci OOAOT AT AA P11 EOCENOA NOA 060 1 A0 NOBH®EAS @ ODAAADEOALD Al Ad
AAGOA AT 11 61T EAAGETT OA OBAOOAAEAO U OAOOAAAO 1 AO AT EAOgD OI
AT bl AAA AGOT A Pii1EAA AOOT AESGITA AO #AT AAA Abecthd 107 AAAS

EITAOCEITO AOOGECTIi O U AAOOA DPIiTEAA OI 0O 16AEEAO AT TEOCOT ABd
Ti1T AOOI AEOT T AORh Pi 1 EOENOAR DOAOEAEAT 608 %l A£EEAOHh 1 8A1TAI U
modeles etfadi AG A81T OCAT EOAOETT AA AAO OAOOEAAO PiI1TEAEAOO AGOI AE
Dl OOGT EO AO AA Ai PATAATAA 0O 18i CAOA AA | 8dasA@ie mesire NOAOOET 1

ces polices autochtones sont des polices adéterminées ou constituentelles une duplication des services
policiers étatiques?

Jennifer Wood, Department of Criminal JusticeTemple University

Doing action research to improve nodal governance
Those involved in developing nodal governance theoryew the delivery of security and other public goods as

AARAET ¢ AAAT I bi EOEAA OEOI OCE OEA chatbidited ByAvlys of inkibdabait OO O1 1T AAC
problems and influencing behaviours and environment#lethodologically, scholars (especigl Benoit Dupont)

have been developing mapping tools and using these to develop a clearer understanding of how nodes are

distributed and related. This presentation discusses a current research project on the governance of gangs in a

New Jersey city whichE O AAOECT AA O AT I PTIAIT AT O $O6PI 10680 1 AGETATTTCU
approach to describing nodes, characterizing nodal interfaces and identifying opportunities for improvement in

the governance system. Jennifer Wood will discuss the rationale tbfs project, highlight some experiences to

date, and indicate ways forward for further developing this methodological approach.

Benoit Dupont, Centre International de Criminologie Comparée, Université de Montréal

Implementing pluralized security polic& some practical considerations
A growing body of literature deals with the pluralisation of security auspices and providers. Clifford Shearing and
colleagues have for example developed the concept of nodal governance to account for dispersed security
technologies, knowledge and mentalities that can be harnessed in order to solve human security problems in
disadvantaged or wealthy communities alike. In response, Loader and Walker have offered a detailed critique of
nodal governance that has been encapsuatA ET OEA OAOi OAT AEi OAA bpi OOAI EOIi 6h x|
central guarantor of security outcomes. These two strands have not, however, produced very detailed analysis of
the policy consequences that would derive from the implementation of their invative normative frameworks.
With the notable exception of the Nexus Policing project conducted by Shearing and Wood with the Victoria
Police in Australia, practical considerations of nodal governance or anchored pluralism remain very elusive. This
paper will flesh out in greater detail what challenges and transformations the implementation of pluralized
security policies will entail for governments and their agencies. | will consider in turn what types of mechanisms
can be designed to facilitate the coordiation of a large number of security providers; how the outcomes
produced by the joint efforts of multiple organizations can be evaluated and finally, how can such complexity be
held accountable in order to ensure that democratic values are strengthenedhar than weakened by these
plural arrangements.

ROOM 702

Critical perspectives on Indigenou8 AOOI AO G2 AAT T AEI EAQEI T 6
(continued)

Chair: Val NapoleonLaw and Native Studies, University of Alberta
Bradley Bryan Political Science, University of &oria
Forgotten Stories:the Degradation and Transformation of Oral Histories into Courtroom Testimony
This paper is a meditation on the sense of loss that accompanies the presentation of oral histories as evidence in
settler courts. Recent work on poitical liberalism attempts to find ways to bring divergent cultural practices

under a single rubric.This paper examines one of the limits of the cultural commensurability of modern liberal
legality, arguingthat western forms of evidentiary proof are notamenable to oral history (as testimony) given by
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indigenous litigants. Current anthropological research on oral history and indigenous culture shows that oral
history is not simply a "record" or "chronology" of events, but is a particular cultural pracéi that draws its
members into the foldz and this is an event of its ownWestern forms of evidence, however, traditionally treat
testimony as "reporting” or as "creating a record" of a prior set of eventsThis paper suggests that the distance
between these two conceptions of "event" and "record" is significant enough to warrant rethinking the place of
traditional trial practices in the treatment of oral history.It also suggests that the Western form ofegality is
grounded in an understanding of temprality that eschews any other way of thinking about events and their
occurrence. Further, thinking through the limits of court recordings of oral history presents a specific dilemma for
seemingly liberal legal practice, since it would thus appear thatetH'translation" of oral history into written
recorded history effects a transformation of oral history itself, one that may authorize its very disappearance.

Alison DuBois Law and Anthropology, University of Victoria

O7A 1 OA 111 40 Ka&pettiveshi tbelinligedotetlAREIBtBENShip
)T AEAT DPAOOPAAOGEOA 11 OOOAAOUS OO AShE ingrackios B kEaméitbpa DOAT EOA O
pre-existing treaty relationship, one that is founded upon Indigenous customs and traditions that give expression
to treaty nationhood. Indigenous Nations in Canada have always been treaty nations, having entered into
compacts and agreements with each other prior to Settler arrival. However, these traditional protocols rarely find
their way into the written treaty record8 ) AOCOA OEAO OACAOAT AOGO T &£ 3A0601 AO O1 AE
xAl1 AO OEAO 1 &£ OEA 1 OECET Al DBl OOAGOI 080 1T £ 400061 A ) 01 AT An
to defend the philosophies and traditions that uphold trety, thereby allowing the Settler to continue sharing the
land.

John Paul Ventrella SocicLegal Studiesyork University

Incorporating Aboriginal Justice: The Gladue Courts as a Site of Viable Legal Pluralism?
Concern for the recognition and reparation fostate injustices towards Indigenous Peoples has, in recent years,
been at the forefront of much socidegal thought. Using legal pluralism as a method of analysis, this paper will
AgAil ET A OEA #A1T AAEAT OOAOAGO OAAT Décificlly o s.788124e) ABAOAQET T |
Criminal Code of Canada and the judicial expression granted this legislation by the Supreme Court of Canada in R
v. Gladue, this paper seeks to examine the ways in which the legal rhetoric of s.718.2 (e) has been tnaesfo
into procedural reality for Aboriginal peoples. In examining this process, this study juxtaposes the general
efficacy of s.718.2 (e) for Aboriginal Peoples in the centralist judicial process against a distinct judicial forum
established to provide jstice for Aboriginal offenders in Torontethe Gladue Courts. By employing works from a
diverse pool of pluralist scholarship | hope to create a harmonious and efficient correlation between strong legal
pluralism z which has typically been reserved for tsiations of regulation completely separate from the central
state systemz with the Gladue Courts which are a legal institution materialized and operated under the central
state apparatus. In exploring these differences this study hopes to expose thadske Courts as a viable site of
strong legal pluralism operating within the gambit of state law.

ROOM 1816

Legal Histories

Chair: Melanie Methot Department of Social Sciences, University of Alberta, Augustana Campus

. EAT 1 A | FadultybELavh Wiversity of Victoria
The Pursuit of Economic Democracy or the Expression of Internal Colonialism?
'T I'TATUGEO | £ 3ACEAOGAEAXAT SO . AOOOAT 2A01 BOAAO o0l 1 E
The terms of The British North America Act, 19@8e Natural Resoures Transfer Agreementprovided for the
transfer of the administration and control of the natural resources of Saskatchewan, Alberta, and Manitoba from
the federal government to respective provincial governments. After the transfer, the federal governnteand the
government of Saskatchewan implemented a series of cesftaring programs designed to develop natural
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resources industries such as fishing, forestry, and fuapping in order to sustain the aboriginal population,
including Métis and norstatus Indians, in the north. The various programs (i.e. the Northern Saskatchewan
Conservation Board, the Saskatchewan Fur Marketing Service, the Saskatchewan Fish Marketing Board) were
based on models that had been successful in the southern regions of the pnoé where the majority of the
population was nonaboriginal. However, for a number of reasons that | explore in the paper, these programs
often did not meet with the same degree of success in the north. This historical study offers insights into the
efficacy of economic policies and regulatory regimes designed and implemented by -aboriginal governments

in order to improve the economic conditions of aboriginal peoples.

Mary Stokes,Osgoode Hall Law School, York University

The Rule of Men: Towngh Councils as Infant Tax Tribunals in Canada West/Ontario,-1880
One of the hallmarks of legal change in common law jurisdictions in the latter part of the nineteenth century was
the movement to dejuridification, as administrative tribunals began tahallenge courts as the default venue for
adjudication. In Ontario, one of the first ventures in this process was the transfer of original jurisdiction in
property tax appeals from appointed Justices of the Peace sitting in courts of quarter sessions tmotttees of
municipal politicians.
In 1849, the Baldwin/Lafontaine government purported to extend the principle of responsible government, lately
won for the colony, to the level of municipal government. Of all the powers which passed to the newly
established rural corporations, the power to set and administer property taxes was arguably the most important,
as rates on property paid for much of the infrastructure crucial to an agricultural economy. Among other changes,
the Municipal Act stipulated that ajpeals of assessment of property for tax purposes would henceforth be to a
OAT OO0 1T £ OAOGEOEI T hd AT i DIl OAA 1T £ Al AAGAA 1 Al AAROO T £
Using reported cases and council minutes from three townships in the United Counties of Leeds and Grenville, |
look at the degree of legalism and legality with which the members of these embryonic administrative tribunals
conducted the assessment appeal process, how they balanced their competing roles as adjudicators and
politicians, how they managed the often conflictinggoals of tax collection and electoral politics, and how they
navigated between the value of the rule of law and the claims of mercy.

Jeffrey Monaghan Department of Law, Carleton University

Scouts, Outposts, Indians, and Mounties. Correspondence frags®om the Frontier, 1886
10O OPAAAO T &2 AT 1 OAOOAA AOOET OEOUR &£OT 1T OEAO UTTAO AOA
2007). In Canadian colonial narratives, the frontier has been portrayed as the outer ridge: a barrier zonedstw
civilization and the savagery, barbarity, insecurity, danger, and irrationality of the Other. Frontiers are a space to
be pacified, settler, controlled, expropriated. This paper examines North West Mounted Police (NWMP)
correspondence discussing the égblishment of patrols and outposts in the undomesticated frontier zones of the
North West Territory. The interlocutors from politically-minded comptroller in distant Ottawa, to the pragmatic
Commissioner in Regina, and the equally pragmatic and entrepeerial outpost captains in Fort Mcleod, Bulls
Head Coulee, Wood Mountain, Maple Creek, Fort Walsbxpress various anxieties, desires, and strategies that
animate colonial expansion into the vast Western Canadian frontier. Moreover, they articulate theaggical
expanse of the rule of law.
Examining this NWMP correspondence provides an account of expanding Canadian jurigmading authority,
while providing tangible evidence of Canadian hinterland imaginary that still informs law enforcement today. |
explore how colonial epistemology mobilizes knowledge systems of maps, categories, military tactics, economic
production, and control that separate representations of frontier space from the particular characteristics of that
territory - rendering the vashess of the frontier into a matrix of secured pathways, outposts and remote
networks of knowledge (and presumption) implanting itself through and otop of the object-territory. The
correspondence, dated from early 1886, is a pinhole view into a coloniarld of compartments: a divided and
manicheistic world animated through direct individual accounts that detail expanding applications of Frontier
Justice.
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ROOM 1111a

Regulating Life and Death

Chair: Emma CunliffeFaculty of Law, UBC

Heather Conway3 AET 11 T &£ , Ax h 10AAT 860 51 EOAOGEOU " Al £ZAOOD
LisaGlennoh 3AETT1 T &£ ,Ax h 10AAT 860 51 EOAOOGEOU " Al £AOO
641 '"EOA 1O .16 O 'EOAedqg " Al ATAET ¢ OEA 30AAAOGOEIT

"OEOAET AT A #A1 AAAS
Succession law affects all families, often at tife | £ xEAO® EAO AAAT AAOGAOEAAA AO OKEE
O00i 1T AOAAEI EOU6 AT A OEEO EO AOPAAEAI T U OOOGA 1T &£ Al AAOI U PAI
OOAAEOEITTh OEA AAEI EOU Oi AAAEAA OEAsobdn@@uiédiat OomaeA OA 1T £ 11
and personal right. However, this notion of testamentary freedom has been modified by discretionary family
PpOT OEOETT AT A AAPAT AAT 680 OAI EAZE OUOOAI O ET " OEOAET AT A #.
membersi Al AET A bBi OOCEITT 1 &£ OEA AAAAAOGAAGO AOOAOGA8s )1 " OEOQAEI
and shelter for older family members. Instead, such obligations are often assumed by (adult) children on the basis
of moral responsibility- with the understanding of a reciprocal entitlement to inherit on the death of their parent.
However, this is not an automatic right of inheritance.
4EEO PADPAO xEI1 A1 OEAAO OEA AgOAT O O xEEAE ZAITEI U DPOI OEC
attempts to strike a balance between testamentary freedom and the interests of those claiming from the
AAAAAOAAG O A O OéilAontEit. It Gl dxploBeAt@ Aaktdds taken into account by judges, and in
particular whether a purely needbasedapproach is adopted when assessing an application under this legislation
or whether, as suggested in recent Canadian jurisprudendgufnmingsv Cummings(2004)), moral and ethical
considerations play a part when balancing the interests of all those claimii 1 | OEA AAAAAOAA8 O AOOAOA

Vanessa GrubenFaculty of Law, University of Ottawa
Angela Cameron Faculty of Law, University of Ottawa

Gamete donor anonymity in Canada: report from a national symposium
In March of 2009 we held a symposium on gamete donanonymity in Canada. This presentation summarizes the
critical points from that symposium, and provides our initial analysis and conclusions on donor anonymity in
Canada.
The symposium explored the question of donor anonymity in the context of assistedirhan reproduction
procedures [AHR procedures] in CanadaVhether donors of reproductive material should be allowed to remain
anonymous is a question that impacts a growing number of Canadian families. AHR procedures are of increasing
importance to the creation of heterosexual, same sex and single parent families. This symposium offered legal
scholars, physicians, and individuals conceived using these technologies an opportunity to debate the issues
arising from this contentious question.
The question of @nor anonymity in the context of AHR procedures has been hotly debated in Canada. Whether
donors of reproductive material should be allowed to remain anonymous was discussed and debated extensively
at the time of the Royal Commission on New Reproductive chmologies and during the subsequent drafting of
the Assisted Human Reproduction A@nce again this question is at the forefront of public debate as a result of
the constitutional challenge brought by Olivia Pratten against the Attorney General of Bfiti€olumbia and the
College of Physicians and Surgeons of British Columbia.
This litigation formed an excellent catalyst for discussing the question of donor anonymity in the context of
assisted human reproduction. Although the litigation arises in BrhisColumbia, the resolution of this case will
almost certainly have a national impact. This litigation will likely prompt renewed debate of these at the federal
level in the context of a future parliamentary review of théssisted Human Reproduction Act.

! Assisted human reproduction procedures include artificial inseminatian,vitro fertilization, intracytoplasmic sperm injection,

among others.

2.1 OEA "EAI OEER O3DPAOI 3ET OOACA 01 OOEAI A | ZEOAO , AT Ai AOE $AAEOEIT S
+1 07T x 7ET -U $AAAU )Oed '1TAA ATA -AEIh PI7TZZTPI D8 ! TYS8
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John Stannardh  3AETT1T T &£ , Axh 10AAT 60 51 EOAOOGEOU " Al £ZAOO
Heather Conwayn 3 AET i1 T &£ , Axh 106AAT 60 51 EOAOOEOU " Al £ZAOOD
O4EA (11106000 i1 &# (AAAOY $AAOER %i i O6EI1T ATA

Death and burial are compelling and emotive subjects which arouse stgofeelings. This is reflected both in
literature and in popular discourse. However, the extent to which it is reflected in the practice of the courts is a
different matter. This paper focuses on the legal resolution of burial disputes. In such caseslfesnmay argue
I OAO OEA EAOGA T &£ A 11 O0AA 1T1TA80 OAI AET Oh AT A AARAAOER

OAOEAO

such disputes, the deceased is often dehumanised as judges seek to resolve the issues based on a rigid legal

framework which ignores the wishes of the individual as well as the intense emotional and familial sentiments
which are central to such conflicts. Such judgments are dispassionate and frequently suffused with a discourse of
revulsion, with courts admonishing all the péies concerned. This paper highlights the conflict of law and emotion
which is central to this area of law, and considers the extent to which the law should take account of the
emotions surrounding death in cases of this sort.

2.003.30 pm

ROOM 1006

Roundtable: In the Wake of Labaye: Community Standards vs. HagProgress or Futility?
Chair:Lise Gotel] 7T 1 AT 8 O BnOddskyrofAtbiarta
Kirsten Kramer, Sociology, University of Winnipeg
Kelly Gorkoff, Criminal Justice, University of Winnipeg
Richard JochelsonCriminal Justice, University of Winnipeg
In R. v. Labay€005), the Supreme Court of Canada finally retired the community standards of tolerance test of
obscenity and indecency. While the former community standards of tolerance testdha long and laboured

EEOOI OUh EOO 11T AAOT EOAOAOGEITh 1A AAA OEA AAOAOI EI

OEAOI 608 4EEO I AOAO OA ®Ov. Bude(l99mA e ite€t Whslan dhjedtive GsEeSsténfdk E

the tolerance of Canadians (i.e. whether the average Canadian would tolerate other Canadians being exposed to
the impugned materials). InLabayethe majority considered thiButler construction and reconstituted and further
clarified the community standards of toleance test as a harm test for obscenity and indecency. The majority
called for more stringent causality between exposure to the impugned activities or speech and harm, thereby
reframing the new test for obscenity and indecency in th@riminal Code.

In the wake of Labaye few academic explorations of the reconstituted state of obscenity and indecency

regulation in Canada have ensued. In this panel we endeavour to galvanize this discussion. This panel will

undertake a critical examination of the socipolitical and historical regulation of obscenity and indecency in light
of the Labayedecision. Questions for consideration include: has the retirement of the community standards of
tolerance test mandated alteration or modification of a critical approach towes legal regulation of obscenity

AOGET T 1
i

and indecency in Canada? Has the Supreme Court decision resulted in any discursive shifts in ensuing lower court

decisions? Has the socjmolitical or sociceconomic landscape of obscenity or indecency regulation shifted in

Canada in response to the decision? Has the Supreme Court of Canada simply reconstituted power relations by

virtue of its new harmbased approach, in effect disciplining the periphery? This panel marks the beginning of a
critical discourse in raunderstanding the regulation of obscenity and indecency in Canada. The panel seeks to
elucidate whether the regulatory landscape has changed, and if so whether the sguiditical context has been
significantly altered as a result of theabayedecision.
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ROOM 13
Public Criminologies

ylT OAODPT T OA O OEA AEOAEDPI ET A0 PAOAAEOAA ET AAEI EOU O ET.
punishment, the May 2007 special issue ©heoretical Criminologgxamined the question of what ought to be the

role of critical criminologists as public intellectuals. The papers presented in this panel critically examine and

explore the arguments for and practices of public criminology including newsmaking, community education

initiatives, and governmental policy wik.

Chair:Dawn Moore, Department of Law, Carleton University
Justin Piché Department of Sociology and Anthropology, Carleton University

Against Public Criminology
This paper outlines and critically examines the stakeholders (for whom?), the akijes (for what?) and the
mediums of communication (how?) of public criminology outlined by its proponents. Drawing on abolitionist
theory and praxis, public criminologies are criticized for limiting the participation of publics to that of audiences of
SAET 1T AOI U xI OEh £ O PpOOOOEI ¢ A OOAE 0i 8 ACAT AA OOET C 1 AT CO
OEOOOEAABHh AT A & O OAAEETI ¢ OAAICTIEOEIT 1 OOOEAA AAAAAI EA
criminology. It is argued that penlabolitionism, which works with othered publics to address their material
concerns through scholarly research that makes visible the harms of penal processes and informgoong
political action, is better equipped to foster social change. Drawing on pasampaigns aimed at reducing our
reliance on confinement as a response to conflict, the paper concludes with a discussion of the relevance of penal
abolitionism today as an approach to scholarship and public engagement.

Mike Larsen Department of Sociolgy, York University

ResearcheasMuckraker: Newsmaking Criminology in Opposition to the National Security State
The expansion of contemporary coercive and carceral mechanisms is, in large part, driven by the commodification
i £ OOAAOOEOWS T1AD GEA AMAQEQGHE Al AT 6Oh TPPI 8 4EA OOGAAOOEOU O
number of criminologists, leading to discussions of how the discipline (broadly conceived) can and should adapt
Oi OEA Al AOCANGEA AB/E OA ADPOVB i§ poded pakiuiar cliaReRgedr effols at
progressive newsmaking criminology, which must balance specific efforts to shape debate with an awareness of
OEA Pi xAO 1T £ OEA O1 AOGEI T Al OAADOOEOU O0O06I b Akpapd, | AT A OEA O
AOAx 11 AT A AOEOEAAI T U AT AT UUA DPAOOIT AT O1 AxOI AEET ¢8 A& OA
#A1 AAAGO OAAOOEOU AAOOEEEAAOA 1 AxOh AT A OAI AGAA AAOAT OEI
experiences, | outline three tadts for newsmaking in opposition to the national security state: (1) the use of
Oi OAEOAEET C8 10 ET OAOOECAOGCEOA 1 AOEIT A0 AO 1 bPDPIi OEOGEIT O OA,
AT 1T OET OEOU ET 1 DDPI OEOGEIT T Of curdive fiellAadd (B) @dldbdidiive Avbrk afriediat £AFOACT AT OA
humanizing the targets of security campaigns, in opposition to processes of othering. | conclude by arguing that
while these tactics are important components of shofterm campaigns, longerm newsmaking $rategies need

to focus on exposing and subverting the takefor-C OAT OAA O1T AAABDEOWST &I AEAOOBOA
Wade Deisman Kwantlen Polytechnic University

Taking Stock of the Public Trade:

Scrutinizing the Political and Policy Impact of Criminolog
Following the spate of recent lamentations and complaints regarding the limited political impact of criminological
research, this paper encapsulates current debates about the status and relevance of criminological knowledge in
both processes of policy fomation as well as the public sphere more generally. | explore some of the motivational
OAQGEI T AT AO O1 AAOI UET ¢ OAAAT O AAIT1 O £ O A OPOAI EAG AOEI ET T
which these calls have been received, interpretedd elaborated within the discipline. | identify several different
AOOEAODI AGETT O 1T £ POAITEA AOEIETTI1T U AT A | tAdd cobEplidnO AE E££AOAT
i £# OEA OPOAI EA6h OEAEO A1 1 AAbDOEnkdption ofghetnitde of diGikbodicali £ OAT CAC)
knowledge and the processes associated with its production, and the implicit or explicit vision they advance about
the nature of the division between academics and intellectuals. The second part of the paper asseshe
OEI OOAT T ET CO 1T &£# OEAOGA OO01 AOU OEOGEITO 1T &£ DOAT EA AOEIETTIT ¢U
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failure to achieve a level of reflexive seilfnderstanding necessary to formulate in programmatic terms the
connection it posits betweenthe study of crime with the pursuit of justice. Without such a programmatic vision,
criminology is doomed to toil away at a public praxis that must remain partial in so far as it can never issue or
include either public poiesis opublic theoria.

ROOM D2

*OO00OEAAGq "AUITA ,Ax80 #A1 OOAI EOU

Topics covered in this panel will offer an examination of sodigal topics which will further how we think about
justice. Though the specific sites of analysis are unique to each presenter, these speakers push boesdf legal
centralism and work toward a comprehensive dialogue surrounding each topic and our notions of legality.

Chair: Stephanie MandinSociclegal Studies, York University
Sana Affarg Sociclegal StudiesYork University

Opting Out of the Taditional Family Justice System: Family Mediation and Legal Pluralism
This discussion will analyze whether family mediation is really a form of legal pluralism, or rather just an extension
i £ 1 ACAI AAT OOAI EOI £OT AOE T Hedinl bexiiofiry th©idelogpdt ldgalicentralisie OE A 1 A x 8
and briefly explaining why couples turn to traditional family justice system to resolve their disputes, as well as
offering some limitations to this approach. | will then provide a brief review of the mlant literature on legal
pluralism by situating family mediation as a component in this discipline arguing that mediation is the site where
plural norms come into family law. Using a critical feminist legal perspective, | will present some limitations
against the privatization of family law disputes primarily focusing on race, class, gender and culture. Finally, | will
discuss the notion of justice and how is it achieved in the informal system and argue against the critique that
i AREAOGET 1T AAAIEANBD® OE DOBRAA A 8.6

Preet Virdi, SocioLegal Studies, York University

Barriers to Access: South Asian Women and Access to Justice

Western democracies like Canada have two principle elements critical to a discussion of legal pluralism and

multiculturalism. Fistly, with EuroChristian origins, the legal centralist tradition of common law is challenged in

ever more fundamental ways in an increasingly globalized and interconnected world since citizens ofwestern

origins understand a plurality of legal ideasteligious precepts, customs, and other normative orders as

constituting law. Secondly, according to the 2006 Statistics Canada Census report, of the 16.2% -afesdlfied

OOEOEAT A T ETT OEOEAGSNh 31 OOE ! OEAT Gp. AT 1 POEOA #AT AAAGO 1 AOCA
I

4EEO AEOAOOOEIT xEIl Agbii OA Eix 31 00E ! OEAT x11 AT 80 1 ACA
immigration and settlement in Canada. | will argue that the choices a minoritized woman makes when faced with
conflict within the home are sigificantly impacted by gender, education, language and class, which ultimately
impact her decision to approach the state or other normative orders in an attempt to access justice.
Thus, an antessentialist gendered examination of legal pluralism in westedemocracies will reveal the legal
realities minoritized women face as a result of their intersecting, and at times conflicting, identities in a
predominantly legal centralist system of jurisprudence that does not formally recognize the significance of
pluralist conceptions of law.
Dayna CrosbySocicLegal Studies, York University
, Ax80 #1171 OOOOAO0EIT 1T &£ #1 1101 EOUG )i Pl EAAOET T O EI

Within Youth Justice, the term community is essentialized and rarely interrogated. This work is informed lgy th

recognition of the shift in legislation in 2003 surrounding the implementation of the Youth Criminal Justice Act

(YCJA) in Canada as well my personal narrative of experience within this field. It is evident there is an inherent

connection between the narative of community and law. This discussion will offer a snapshot of the legitimized

forms of community in law (eg. Juries) in order to achieve insight into the confined formal space law provides to

community. In thinking about law, it is often constru@d in a static form which neglects its fluidity and

malleability. It will be argued that the commorsense/dominant perceptions of youth justice act as a bridge

AAOxAAT OEA 1 ACEOEI EUAA i Oof 1T &£ AT i1 01 EOU ditommunithx8 O T AAA ¢
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demonstrated in the YCJA. Moreover, it will be examined that this space that is created for community has
particular effect, representations and meaning that manifest in the administration of the Youth Criminal Justice
Act, its adoption of arestorative justicetype model and as micresite of analysis, the Scarborough Youth Justice
Committee.

ROOM 1816

The role of efficiency, social expectations and morality considerations in economic decisiomaking: another

PiTTE AO 1 AcCAhAEAOMOKEH OiAR EAIUIGOEIAT O A O hdmo Econdrhididles HiveGesAO 1 1 OAT EO
facettes de la rationalité en fait et en droit

Le discours juridique congoit généralement le droit comme obéissant a une logique distincte des logiques
économiques, soE A1 AO AO 11 OAI AOG8 /1 Oh EI OAT AT A NOA 1T A &£011O0ET OA A
T8U DPAOAyO8 $8601T A DPAOOHh 1871 OOAA AA 1T A EOOEOPOOAAT AA ET AL
AT 1T OEAT OAGET T O A 8dcaddirinde qli heOshrt qué PartieddmAriE intégrées dans le discours
EOOCOEAENOA8 $A 1801 Ah 181 OO0Alinrdchttrpriead ihdigieEdud dllest dbéissehtE NOAO ET OA
souvent & un ensemble de logiques complémentaires et contradictoires. Des considératighd | OAOA T 11
seulement économique, mais aussi moral et social, influent sur les décisions prises par des acteurs dont la

rationalité ne peut étre ramenée a la simple recherche du profit immédiat ou de la légalité. Comment les logiques
économiques, socialesmorales et juridiques se conjuguerdlles en pratique? Dans quelle mesure le droit éisén

mesure de reconnaitre ces autres logiques, et quelle place leur accard@ Quelles conclusions pewn en tirer

relativement au réle que joue et que devraif (DAO T A AOT EO AAT O 1 8AAOGEOCEOT 1T ATTII1E]
PAOODAAOGEOGAO OEi 1 OENOAO AO Ai PEOENOAOh bHiI OOAOA OO0 1871 OOAR
AEOECAAT OO ABAT OOADPOEOA | ) OAAAI | Al DDRAGETAQR AAG T3 EINKD AA GR AA O 16
subsaharienne (Julie Paquin) et des entreprises en opération dans les réserves autochtones canadiennes (Thomas

-A-T 00T xgqh U 1T A OAOPITOAAEI EOiI OI AEAT A AA 18A1T OOAPOEOA

fermeOOOA O AB5AT OOAPOEOA j*OI EA "1 OOCAOI 6 AOh bPI OO cili OAI Ai'&/\i
Chair: Michel Couty Ecole de relations industrielles, Université de Montréal
Julie Bourgault, Département de relations industrielles, Universidu Québec en Outaouais

, Bingé&encez AA 1T A OAODPI 1T OAAEI EOGi OI AEAT A AAT O 1T A CAOOI

La mondialisation et le contexte économique aménent les entreprises a se restructurer. Rien dans la Iégislation

NOi Ai ATEOA AO AAT AAEBRAODOA AR ADAODBCAAOGBAA®I 1 6AT OOAPOEOGAS 10

Al TAAOT AT O 1AO OAOOOOAOOOAODEIT T O ABGAT OOAPOEOGAOG 1 OE OAATTT Ay

de direction. Elle en fait méme un droit quasi absolu. Le droit encadre tau plus les conséquences et les

i TAATEOGI O ETET OATOAO U 1T A AP AEOCETT AA 18AIPITUADOO AA O0OAC

1 8AT AAAOCAT AT O AO AOITEO AA AEOAAOGEIT AA 18AIPITUADBO PAO 1A

VAT T OEGA 1T A OAODPI T OAAET EOT O1T AEAT A AA 16A1T 00/Enoie®Ah AT T 1T A

AEOAAOADOOO AA 18/ #%% U 1 8ET OADé&RErhtbn dd Aridcipdsitripadidebs@BeA O 1 O1 O

entreprises multinationalest la politique nationaleet le Pacte mondial des Nations Unies® 1 8 AAT POET T h b

certaines entreprises de codes de conduite régissant leurs activités.

La responsabilité sociale, qui exige que les entreprises, particulierement les entreprises multinaties, tiennent

compte des intéréts de toutes les parties prenantestgkeholder$ et non seulement des intéréts des actionnaires

(shareholderssh PAOI AO AT NOAI NOA OF OOA AA PAITTEAO 1AO0 AEEAOO AA |

économiqued AT DAOI AOOGAT & AA OiI OAEAO 16AT OOAPOEOA AAT O OA AEI A
| b

1

Ei
A (

i 8EIi DPAAO AA AAOOA OAODPI T OAAEI EOT O1 AEAT A POEGHOA AA Oi
law ? La présentation portera les divers mécanismésA OAODBT T OAAEI EO1 O1 AEAT A NOE OB8E

16A1T OOADOEOA AET OE NOA 000 1 AOO OAI AOO EOOEAENOASB

E
0
e
Michel Couty Ecole de relations industrielles, Université de Montréal

Droit social, rationalité économique et démocratisation du travail emtexte européen et noreaméricain
L'appel a la responsabilité sociale de I'entreprise et le développement d'une conception de I'entreprise comme

intéressant la sphére publique et non comme simple organisation de droit privé ne sont pas choses récentes.
Nous pouvons comprendre l'idée de démocratisation du travail comme manifestation historique d'une telle
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volonté de responsabilisation sociale de I'entreprise. La démocratisation du travail a été historiquement le lieu et
I'enjeu d'un conflit entre le droit é@nomique, fondé sur la propriété et I'absolutisme des droits de direction, et le
droit social, reconnaissant l'inégalité de pouvoirs entre employeurs et travailleurs. C'est cette derniére conception
qui a mené au droit du travail moderne, lequel outrepas$@ conception individualiste et civiliste du contrat de
travail comme échange formel de prestations pouy incorporer, de maniére réaliste, la notion de subordination
dans le cadre de I'entreprise.

L'exposé portera sur le développement historique du coept de démocratie industrielle et ses implications
concrétes en matiere de participation des travailleurs. Une attention particuliere sera apportée au modele des
conseils d'entreprise développé en Allemagne, puis étendu a la plupart des pays européensmlsacré par une
directive communautaire en 1994. Les traits caractéristiques de la codéterminatidviitjestimmung et des
conseils d'entreprise en Allemagne seront présentés afin de démontrer que le droit québécois du travail, qui
parait a priori fort élogné d'une telle approche de la démocratie au travail, en connait toute une série
d'équivalents fonctionnels. La communication se terminera par un examen des présupposés, en contexte
québécaois, d'une responsabilisation sociale achevée de I'entreprise, daaglimension « travail ».

Isabelle Martin, Faculté de droit, Université McGill

, A AECIEOIh 1 8AEEZEAEAT AA AO 1T A AOTEOG AAT O T A Ai OAOI ET AQEIT I
)i u A O 1Al AEOA 11 OON Gifided prinGifed i§dtaOx ef\ékon@nijlie®©dans lalvik de0ET A OAOD
AT OOAPOEOAOS 3E 181 ATTTTENGA OAT AT A AOGIEO O OEI A 1 OEAAT O
DAOAy O0OA Pl 06 AEAZEAE]I A U EOOOE £E AnbeprisesGileffioies lodde rehdi OON OGS T 1

Ali DbOA AA 1686EI DI OOAT AA AAO DOEI AEPAO 11 OAO® OAIT O 1T A AECT |
AT T ZEAT AA AO AA AAOT EO8 , 86AT Al UOGA AAO Ai AEOGET 1 GésAAO OOEAODIT

AAT O T AOG AT 1T OEAT OAGET T O A8i OAOA EOOEAENOA AAO ApPPAI O U A/

Ai 1 OEAT OAOETT O 1 ATTiITENOAO8 $AOAT OACA NOGOT A AEAEI OITEA A
conceptions complémentaires de la dignitd & AA 1 6 AELZEAEAT AA NOE OEATT AT O ApPOUAOD
, A bOi OAT OAGCETT OEOAOA U AiGCACAO 1AO 1EAT O Al OOA AEEE OAI
retrouve dans les arréts portant sur les devoirs des administrateurs desigtés par actions.
ROOM 1111a
Sexuality & Law

Chair: Heather ShipleyDepartment of Religious Studies, University of Ottawa
Constance BackhouseFaculty of Law, University of Ottawa

#A1 AAABO &EOOO #APEOAI O, ¢ i, ABRAEAT 3AGOAI | OOADI O
In 1955, Willimae Moore was charged with indecently assaulting a womaith whom she worked in the typing
pool of a government office in Yellowknife, the capital of the Northwest Territories7 E1 1 ET AA - T 1T OA8 0O

prosecution appears to have been fth first lesbian criminal trial in Canadarhe sexual overture, an attempted
kiss, was almost laughably trifling in comparison with the sexual acts of men typically accused of indecently
assaulting women. However, the apprehensions of the Cold War era pkd out in unusual ways in the sexuaily
charged environment of the far north. Zealously prosecuted, the case resulted in a conviction at trial, but divided
the appellate court, which wrestled with concepts of coercion and consent as they affected sexusdault victims,
and how rules shaped for male assailants and female victims should be applied in a saxe

situation. | OOT 1 EOEAA 1 ACAi AOOEI OEGEAO 0000cci AA xEOE OEA AAEEI]

they sifted through the remarkable AOOET T T U T £ OEA Aii ACAA OEAOEIi h OEA AAAOOA,
travelling companion, Beatrice GonzalesThe third woman in the triangle, Beatrice Gonzales orchestrated
7EITEITAA -1T1 0AB80 AAEAT AAh AT A ET OO&A lAwyerEad the igsistdlupdni AT & 1 AT A

the innocence of her friend. The case study provides an excellent venue for examining the ways in which female
sexuality was negotiated in the workplace, the plight of lesbians in the workplace, and the role of the state
enforcing female heterosexual conformity through criminal law.
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Jeremy Finn School of Law, University of Canterbury

Inquisitorial trials for sexual offences and Charter fair trial rights
#Al OET NOEOEOI OEAiI 6 AOEI ET Afor cintinglfioc@dure Aeduled ByBhe Canadiat | O1 OOAT /
Charter of Rights and Freedoms. The New Zealand Law Commission has suggested that a move to inquisitorial
trials may be a solution to current difficulties with the existing procedure for trying sexual offer&eThis paper
considers whether inquisitorial trials could comply with the provisions of the Charter (and of the nédentical
provisions of the New Zealand Bill of Rights Act 1990). The issue does not seem to have been ventilated before,
but the judgmerts of the Supreme Court of Canada Re an Application under s 83.28 of theminal Cod§2004] 2
SCR 248, 2004 SCC 42 &Lithrkaouv Canada (Citizenship and Immigratigap07] 1 SCR 350, 2007 SCC 9 provide
some guidance, as does the jurisprudence ofaélEuropean Court of Human Rights relating to the independence
AT A EI PAOOGEAT EOGU 1T £ OEA EOAEAEAQUS 4EA PAPAO AT AT UOAO AE/
determine the role(s) and duties imposed on the trial judge in different tgs of inquisitorial trials. It then
considers whether those roles and duties are inconsistent with the Charter fair trial rights and, if and where they
may be inconsistent, whether the inconsistency can be seen to be justified in a free and democratie@sobaving
regard to the interests of complainants and witnesses and the community interest in more efficient and accurate
outcomes in sexual offence trials.

Trevor Purvis Department of Law/Institute of Political EconomyCarleton

Stripping Exotic, Raag Erotic: Race, Regulation and Representations of the Other
This paper examines the history of exotic dance and its regulatiotracing the relationship between the erotic
and the exotic in the representations and regulation of striptease. On one handEE1 A OOAOAT OUPAO 1T £ OE/
I OEAOS 1i11¢ 1T £#£AOAA DPOET AEPAI OO1 PAO OEOI OCE xEEAE AOI OEA
been largely excluded from the exotic dance industry. Viewed with suspicion and moral indignation, bodies of
colour have been historically marginalized. Tracing this marginalization the paper explores the relationship
between race and erotic representation from the controversies surrounding the character of Little Egypt, star of
OEA 1YY #EEAAGCEODIOI AGHARIAEOE Hx AU OA@Di OEOEI 1 Oh OET OCE OEA
Salome, through the midwentieth century geographic segregation of erotic representation (consumption was
AT T OEAO OEEI cqh OF OEA OAAI EOU disy. Takrg dskydeuefrbm theAvbr&dk OO0 1 £ AT |
Laura Kipnis the paper concludes with reflections on what the nature of the industry tells us about ourselves,
exploring the nexus between race as fetish and the ostensible problems of market risk in an industdg @ O OA1T £
OAcOl AGAOG 8

4.005.30 pm
ROOM 1006

Intersectionality: International Perspectives
Chair:Margaret Denike
Christiane Wilke Department of Law, Carleton University

Remembering Complexity? Memorials in Berlin

| examine the strengths and limit§ £ E1 OAOOAAOGEIT 1 A1 EOU OEAT OEAO AU OAEEI ¢ OEA
collection of memorials for Nazi victims. Scholars of transitional justice have studied memorials without raising

the kinds of questions that intersectionality theories helpaito see as important. Intersectionality theories, in

turn, have been criticized for failing to interrogate the historicity and temporal fluidity of identity constellations.

The memorials in Berlin are a good site for making these bodies of scholarshipakp® one another. The walk

yielded a set of interrelated questions:

First, how do we account for, on the one hand, the categories that the Nazi regime used to persecute people; and,

on the other hand, the ways in which these people described their ideigs? For example, many people who

xAOA PAOOAAOOAA AO OCUPOEAOGSE OAEAAOGAA OEEO 1 AAAT &1 O OEAI O
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3AATT AR Ei x AAT xA [T AEA OEOEAI A OEAO OEA AAOACI OEAO 1T £ DPA
often complex? A memorial for members of dewish and Communist resistance group raises this problem very
directly.

Third, how do we conceptualize the changes in the salience, meaning and boundaries of certain identity
categories over time? For example, the new memorial for the persecuted homosals is visibly torn between
focusing on the experiences of gay men who had been persecuted under the category of homosexuatsand

the incomplete inclusion of the persecution of lesbiang who had been persecuted under the category of
asocials.

Finally how do the changes of and to memorials reflect shifts in public memory and discourses about identities?
Several of the memorials were built by the East German State and were significantly modified after German
unification.

In discussing to what extenttiis possible to see and remember complexity in memorials for Nazi victims in Berlin,
this paper offers critiques of the memorials as well as of intersectionality theories.

JoséeAnne Riverin International Law, UQAM

AT AAO ) OOOAOH YaimddanCHuman®igntso AT 1 A0S #
Indigenous Women at the Intersection of the Identity Dilemma
Through field research carried out with indigenous women activists in Asia, | explore how these indigenous
women manage to articulate their identity as women and as indigous within the indigenous movement. More
precisely, this research tries to develop a better understanding of how these women use the discourse of human
OECEOOh x1 1T AT80 OEGCEOO AT A ETAECATT OO DAIT PI AOB8the DECEOO Ol
strategies needed to address them. Because international law of human rights is built on a fragmented
conception of identity, it fails to comprehend and properly address the gender aspect of racial discrimination and
a contrario the racial aspects ofender discrimination. Consequently, as both indigenous and women, indigenous
women are faced with the dilemma of having to choose to address the discriminations specifically affecting them

AG xT T AT 10 O PAOOGEAEDAOA IBdrivd Eadel ah cdidkiivedain®©d OO6O0OCCI A &I O
Kashif Saeed Khan

#1 1 DI EATAA T £ #%$! 7860 AEOAI AxiI OE 11 %i DT xAOIi ATO 1T &£ OOOAI xI
Empowerment is one of the most recent and popular approaches in women development. It consgdgender
needs from both practical and strategic objectives. CEDAW stresses that for eliminating discriminatory tendencies
against women they must be sufficiently empowered to take decisions of their interest. CEDAW has a separate
article for rural womenempowerment. In the aftermath of the Pakistan quake it is claimed that rural women have
been provided with opportunities so as to empower themselves in the long run. Some lapses may have taken
place by the rehabilitation agencies. But the future does offerray of hope, that the quake affected rural women
will stand side by side with their urban compatriots in the times to come.

Julie Middleton, Forced Migration StudiesUniversity of the Witwatersrand

Persecution by Culture: Asylum and Gender in Soutita
In South Africa, female genital mutilation (FGM) seems to be the most recognised and frequently encountered
type of genderrelated persecution. The difference in how asylum officials see FGM, versus other forms of
gendered harm, seems to be a reliaroon culture. Forms of gender violence which are only perpetrated outside
South Africa, by cultural Others, are viewed as more acceptable reasons for asylum than those which South
African women also experience. FGM is practiced by Other Africans and soereasily judged as barbaric and
clearly unacceptable. Domestic violence and rape, which occur at an equal or even greater prevalence inside
South Africa, even if assumed to be cultural, are less likely to be seen as gerslated persecution and a basiof
asylum.
This paper assesses the essentialism and ethnocentrism implicit in such distinctions, and argues that despite its
effectiveness in persuading courts and officials, the reliance on culture has serious repercussions for those
women whose claimsrivolve persecution that cannot be blamed on culture, or a cultural practice.

Carleton University 23 Dunton Tower



2009 C ANADIAN LAW &S OCIETY A SS OCIATION C ONFERENCE

ROOM 1318
Prisoners on Prisons: Voices from Inside the Prison Industrial Complex

TheJournal of Prisoners on Priso@P) is a prisoner written, academically oriented and peewviewed, nonprofit
journal, based on the tradition of the penal press. In a context where there is little ethnographic research on
prison life, the JPP brings the knowledge produced by prison writers together with academic arguments to
enlighten public discourse about the current state of carceral institutions. Drawing on a tradition of prisoner
participation in debates in the sociology of punishment, such as the highly successful Norwegian Association for
Penal Reform meetings (KROM) and-bhnual International Conference on Penal Abolition (ICOPA), the papers
presented in this session will critically examine the inner workings of the prison industrial complex through the
scholarly writings of prisoners. On account of the authors being currently incarated, some papers will be read

in absentisby members of the JPP Editorial Board or designated representatives.

Chair:Bob Gauchey Department of Criminology, University of Ottawa
Scott Steffler, JPP Contributing Author

| OACT T-8dlcaOETIOGE O#1 OOAAOET 106 011 EAUYd ! 300POEOA
Penal populist politics have reduced the opportunities to participate in voluntary prison education initiatives for
prisoners in Canada and the United States. This short piece takes us beyond electoral politicorsider the
institutional barriers faced by those who pursue higher education behind bars. Drawing on his experience,
30AZ£EZE AO E11 OOOOAOAO Ei x OEA AEOAOAOQEITTAOU Pi xAOO AEAE OAAA
together thwartoned © AAOAAOEI T Al POT COAOOS

Peter Colling JPP Contributing Author

»AOAAOEI 1T ET O0OEOI1T 10 4EA 'DPPIEAA 100 1 &£ O#1 OOAAO
4EA #1 OOAAOGEIT T Al 3AOOEAA 1 &£ #AT AAA j#3#QqQ EO 1 @Al EAOAI A
organization whose policies, practices and programs are to be emulated. However, firahd evidence puts into

NOAOGEI T xEAOGEAO #3# 10OCEO O AA ET O 1 O6AA ET OAT OOAAOQEIT A
impact of labelling and statg degradation through risk assessment, along with the punitive impulse exhibited by

guards and other employees of the Service that transform meagre educational opportunities into instruments of

social control. Drawing on past governmental reports criticaff federal imprisonment in Canada, he concludes

OEAO #3#80 AOAT A T £ OAI OOAAOGET T A1 8 AAOAAOETT Ai1OET OAO Ol
personal growth than it provides tools to succeed in society.

Eugene Alexander DeyJPP Conthuting Author

Correctional Asylums of the 21st Century
This brief article draws on a vignette of an attempted suicide in an American prison to illustrate the inherent
contradiction between the therapeutic needs of mentally ill persons and the coercivedatotalizing conditions of
AAOAAOAT ODAAAOG8S 4EEO Ai1 OOAAEAOGEIT EO Aiipi O1T AAA AU PilEA
health needs by placing them in administrative segregation units (ASUs). All prisorzegsen those in wel
provisioned mainline cellg experience stress and trauma that must be coped with. By placing the most
vulnerable prisoners in ASUs, we exacerbate the dehumanizing and isolating effects of incarceragtiamecipe for
disaster.

Mike Larsen York Centre for Internsional Security Studies, York University
Sophie Harkat Justice for Mohamed Harkat
Mohamed Harkat Justice for Mohamed Harkat

(AOEAOR AT 11 CAOEAT OAEOCAAR EAO AAAT A AhhAigrdtidn sécuri@ OAAOOEOU ¢
certificate since 2002. He experienced indefinite preventive detention, without charge or trial, in Provincial and
Federal institutions, and is currently released on historicaflyrict bail conditions. In this article, Moe and Sophie

Harkat discuss the experience of security certificate detention, both from the perspective of a detainee and from
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OEAOC T £# A Obi OOA AAIi PAECTETC A1 O EAO EOOAAT A6O OAI AAOGA8 4E

another form of incarcerdion, made possible by pervasive surveillance and control arrangements that blur the
boundaries between the domestic and the carceral. The article advances an abolitionist stance towards the
security certificate regime, grounded in a rejection of twiiered (citizen versus nokcitizen) justice, secret

pOiT AAAAET ¢Oh AT A 1 AcCAi OAAOEAO OEAO AOi AA AGA pOi AAGO ET O

Joe Lekarowici DOAOAT T Ui qh , ET COEOOEAO h +ET C80 #111ACA |, 11TAII1

Bush
This article belongs to a tradition in prison writing thauses the recounting of personal experience to critically
examine penal practices. In this case, the author uses a narrative recounting of his time as a detanee

constructed around a series of interactions and conversations with fellow prisoner, frieddl] A ATl T ZFEAAT O O" OOE:¢

to explore the disorienting experience of U.S. immigration detention. He describes the atmosphere of systematic
brutality and uncertainty that characterizes immigration detention, and discusses the resilience provided by
human relatonships in dehumanizing places. The search for normalcy and agency in the space of the detention
camp is constantly undermined by a capricious system that steadfastly refuses to regard its subjects as persons.

* Panellists are subject to change.

ROOM702

Refashioning Law and Justice in Colonial and Postcolonial Societies

Chair: Annie Bunting Division of Social Science, York University
Russell SmandychDepartment of Sociology, University of Manitoba

Law and Empire: Reflections on Recent Historiaghny
This paper offers an assessment of the recent research and theorizing on the role of law in imperial expansion.
Particular attention is given to studies of law and the expansion of the British Empire over the long nineteenth
century. From these refleions on recent historiography, the author argues théeuristic value of undertaking

iTOA Aobl EAEO OOAT OAT1TTTEAI AT A OOAT O1 AOEI T Al OOOAEAO

OEAC

OATPA T &£ OITAAIT 6 1 AOOI blabokt @ lacrodsithe Braish IEindire iA theninGdettOE AET EOE A (

century as well as in other colonial and postcolonial societies.
Mosope Fagbongbe Faculty of Law, University of British Columbia

Institutionalising Supranational Adjudication: Gender Equity, Chalies and Prospects of an African Court

16 T &£ *01 U TPPI h OEA | ZOEAAT #1 0600 11 (061 AT AT A 0AiI PI AOS

teething problems when the Assembly of Heads of State and Government of the African Union adopted the
Protocol on the Statute of the African Court on Justice and Human RighI&is instrument seeks to merge the

! FOEAAT #1 6006 11 (OI AT AT A O0AiPpi AOG8 2ECEOO AT A OEA | DOl BI

supranational African Court of Justice ahHuman Rights on the continent. This essay undertakes a study of the
future of a single continental court applying critical feminist Third World Approach to International Law
methodological and analytical tools.

Fadi EnnabDepartment of Sociology, Univesity of Manitoba

Violence on the Western Canadian Frontier: A Ségistorical Study
Almost all Canadian legdiistorical research that has touched on the topic of violence has been restricted to
writing about it as it has been defined by criminal law dnprosecuted in the courts. Consequently, a broader
socichistorical analysis of violence is almost completely missing from Canadian Higtbrical research. The
purpose of this paper is to offer an analysis of the western Canadian frontier, during therfd West Mounted
Police (NWMP) era, to show how the Canadian frontier, like other frontiers, was a space and time that was
inherently violent. | explore this argument by discussing violent encounters on the frontier between the NWMP,
white settlers, and te Aboriginal people. These encounters are documented from primary sources, mostly
archival records, of the NWMP crime reports and secondary sources.
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Amanda Nettelbeck School of Humanities, University of Adelaide
Robert Foster, School of History and Pdits, University of Adelaide

4EA 271 A ATA 2ApOOAOGETT T A& | OOOOCAI EABO #T1T1TTEAT -1
in Light of the North West Mounted Police
Given the foundational role and historical reputation of the NWMP (RCMP) in the history of Western Canadt, it
notable that the Mounted Police in the Australian colonies have little or no comparable historical reputation. This
is all the more surprising given that they played a similar foundational role in Australian settlement; like the
NWMP they operated on tle frontiers of settlement and played a central role in extending European authority
I OAO 1| AT OECET Al PAI Pl AbG8 4EEO PAPAO xEI 1 AGAIET A OEA OI1A
light of the operations of the NWMP. What do the simildies and differences reveal about the policing of the
respective frontiers and what light does it cast on the very different historical reputations of the respective
forces?

ROOM 1816

The role of efficiency, social exr_)ectations and morality consideratins in economic decisiormaking: another
11T E AO 1 ACAl OOAOQEITT AT EOUS T %/ALEHohdeEddomicusles dvérsgedi OAOCET 1 O C
facettes de la rationalité en fait et en droit

(continued)

Chair: Michel Couty Ecole de relatios industrielles, Université de Montréal
Thomas McMorrow, Faculté de droit, Université McGill

A Question of LoyaltyPlow What Is Characterized as "the Legal" Shapes Discussion Over Property Rights on
Aboriginal Reserves in Canada

Ultimately all human actn (including opinion) boils down to a question of loyalty. Yet differing loyalties may
nonetheless find expression in the same commitments. In this paper, | argue that legal commentators with widely
differing political loyalties nonetheless betray the saminterpretive commitment to legal prescriptivism when it
comes to conceiving questions of political economy within aboriginal collectivities. Legal prescriptivismthe
belief that law exists outside of and above human interaction obscures the organic ad interactional character

of law. It makes the human being subordinate to ideology whether it be conservative or purportedly
"emancipatory”. That said, conceiving of human beings as agentswhich an antiprescriptivist approach would
have us do? becomes increasingly difficult the more we get into questions about property. Still remembering
that conceptions of property are themselves human artefacts pushes back against a notion of any present
political economic reality being totally ineluctable.

Julie Paquin, Faculté de droit, Université McGill

Les fondements de la flexibilité contractuelle dans les pays en voie de développement: le rble des considérations

T ATTTTENOAOR OF AEAT AO AO 11 OAT AO AAT O 16A@i ABOGE
, 6 AAOOAT bdinit ex@dveldpdemert» développé par la Banque mondiale fait du droit étatique un
iTiTATO Al AATO T A Al A 1TAOGEITTTAIAT O AAO AT OOADPOEOAOS
«meilleures pratiques» occidentales et encadrant efficacement les rapports edr 1 6 AT OOADPOEOA AO OAO b,
A6O OOA Aii i A AOOGAT GEAITA U 1T A Di OOOOEOA ABAAOEOEOiI O i ATl

ET OAOAT OOAPOEOAOhR AAOOA APDPOT AEA OO6cci OA NOA IigneEl A EZEEAAAEC
AO OAAT OO0 PAO 1 A Gormged infameled@ AIEAEIOIA/OA ICATAR OOTAAEAT h NOBET AT 1T OF
des normes «ationnelles» et «efficaces» assurant une meilleure exécution des contrats.

Des entrevues effectuées aupres de gestinaires de PME de la région de Dakar, Sénégal, soulévent des doutes

000 1 A OAIEAEOI A801T OA1 OAEOITTAI AT 68 "EAT NOA 1AO 0-%
raisonnement distinctes tant de la rationalité économique sur laquelle le moddleA 1 A " AT NOA 111 AEAT A Ot
que de la conception individualiste du contrat comme échange de prestations entre des parties négociant

I EAOCGAT AT O Al &I 1T AOGEIT AA 1 AOOO EI Oi 0O8060h 1 A0 OAI AGET T O ABdA

catégorie unique fondée sur des normes sociales uniformes. La nature de leurs relations et de leurs rapports de
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I OAA EIT OA O1 OEI A Ai OAOI ETATO AAT O 1A PTEAO NOBGATTAO AAAI
et sociales/morales dans leurs décisis et, par conséquent, au rbéle que le droit formel est susceptible de jouer
dans leurs relations.

ROOM 1111a

Religion, Family and Sexuality
Chair:Jeffrey Monaghan Department of Law, Carleton University
Pascale FournierFaculty of Law, University foOttawa

The Migration of Minority Religious Laws to Western Secular Courts:
Jewish and Muslim Women Negotiating Divorce in Canada

The proposed research will study the migration of minority religious laws and the effects of such migration on
Jewish and Mislim women, looking specifically at Jewish and Muslim divorce laws and their application in Canada.
We propose to study the treatment of minority religious laws through the examination of two specific forms of
religious divorces: the JewislGetand the Idamic Talag We will be guided in this research by the following four
key questions: How does Canadian law shape Judaism and Islam? How do Judaism and Islam respond to Canadian
legal prohibitions? How do community norms, social practices, and family corigeinteract in the formation of
religious experience? What are the strategies used by Jewish and Muslim women to navigate between the
religious and secular spheres upon divorce? Within this framework, we will uncover the complex role of
Jewish/Muslim womenin the axis of religious law, Canadian law, and the divorce process. The findings of this
research will improve upon existing theory in three key areas: 1) the integration of minority law into Western legal
systems; 2) intereligious comparisons; and 3pender equality, specifically in religious communities. By using
sociolegal and comparative perspectives, we aim to bring a critical perspective to the existing literature on the
migration of minority religious laws to Western countries and the concomitaeffects on women.

Heather Shipley Department of Religious Studies, University of Ottawa

Religion, Sexual Difference and Law: The Construction of a Heterosexual National Identity in Canadian Law
The purpose of this paper is to explore the use of religs ideologies in Canadian law, as a means of framing a
heteronormative standard of identity. | argue further that this heteronormative standard is reinforced and
supported as part of a national identity in Canada, as an aspect of a national communitytach individual
PAOOEAEDPAT 6O AOA T AAT O O xAT O O1 AAITiT1Tc Ois )y xEI1l Ag
developed through discussion of marriage and family regarding sexual difference through an analysis both of the
role of religious teliefs and legal standards in Canadian court cases. Canadian law has not taken to task creating a
definition of sexuality, but rather has framed regulations regarding standards and norms related to sexual
identification and sexual behaviours, which | arguhave basis in religious ideological constructions. These
constructions are framed as being under threat from a break in the idealized heterosexual national identity,
created and maintained through religious ideology and legal decision making.

Adam M. bdek, Faculty of Law, University of Ottawa

There are many different ways to analyze the controversy over Sharia law that beset Ontario between 2003 and
2005. This paper uses the controx®/ over Sharia law as a case study regarding how Canadian society
approaches issues of legal pluralism. Many different legal systems operate within Canadian society (Pospisil,
1971). Legal pluralism is interested in the interaction of two or more leggdtems in the same field (Engle Merry
sYii1qQs ylT OEEO PADPAOh ) AT AT UUA OEA EEOOI OU 1T & OEA Ail OO
Arbitration Act, 199Which led to the appointment of former Attorney General Marion Boyd to conductraview

of that issue. There are a number of ways in which the Government of Ontario could have responded to the
controversy. | argue that the events of 2003005 in Ontario demonstrate at least seven possible approaches to
legal pluralism: (1) Accommodgng legal pluralism; (2) Accommodatioplus (protections for the vulnerable); (3)
Interaction between different legal orders; (4) State and court hegemony within a particular field (the Quebec
Model); (5) Religious exclusion from the field of family lawg) State hegemony in family law; and (7) State

DOl EEAEOEIT T £# A PAOOEAOGI A
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Benjamin L. Bergey Faculty of Law, University of Victoria

Is Religious Multiculturalism a Noble Lie?
This paper builds upon past worlestablishing that our prevailing social account of legal multiculturalism and
tolerance as an answer to deep religious difference obscures more about the interaction between law and
religion than it shows. Thinking about the relationships between religiswiversity and the law in the more
fraught terms of crosscultural encounter is a more edifying means of understanding what is taking place in this
crucial modern interaction. This paper considers whether, despite this descriptive shortfall seen from the
treetops, there is reason, as a practical matter, to shift the way we collectively speak about law and religion.
| OEAOXxEOA pOOh EO OEAOA AAOOA OI AEAT CA OEA OOOI OEAO xA
insidious effects of carying on under the conventional story, effects including the tethering of religious difference
to the limits of adjudication, the alienation of religious communities, and the increased vulnerability of law itself.
The paper argues that the public story shuld be retold as one about crossultural encounter and, focussing on
the role of the courts, offers reflections on what adjudicative virtues would be necessary to live effectively under
this more complex but more honest account of law and religion in rdern Canadian society.

Sunday May 24, 2009
9.00-10.30 am

ROOM 1006

The Culture of Marriage ... and Divorce
Chair: Christiane WilkeDepartment of Law, Carleton University
Nicola Barker, Keele University

A Simple Contract and a Feminist Judgment:
Can a Vulnerable Adult Marry a Man with a History of Sexual Violence?
In the case ofSheffield Cig Council v. E and Anoth2005] Fam 326, Sheffield Council sought an injunction to
prevent E, a 2yearold woman with hydrocephalus and spina bifida who they claim has limited independence and
O/EOT AGETT O A0 yéaElAl AI6AOAEOTI A i3¥y€aEd\d EnlarCwitl8 & substantial history of
convictions for sexually violent crimes, arguing that she lacked the capacity to marry. The question for the court

xAO xEAOEAO %560 AADAAEOU AADPAT AAA 11 O AkGdOddtierskd ¢ OEA EI D

merely needs to demonstrate an understanding of the meaning of marriage generally. This case raises interesting

EOOBAO &£ O AEAIT ETEOOOh DPDAOOEADBI ADI U ET OAI AGETT O1 ABOGIT 111

This paer considers the latter®

-0 *OO0OEAA -0O1T AU &£ OTA OEAO %80 AAPAAEOU Ol
GWAAAEI U O1 AAOOGOITA AU AT UITTA T&£ Ti 01 Al ETOAITTECAT AAd
demonstrate an understanding of the potential consequences of marrying S in particular.

In this paper, | argue that Mr Justice Munby was mistaken inrstassumption that the essence of marriage is

universal and readily understandable. Instead, analysis of recent judicial pronouncements on the essence of

marriage demonstrates that it is heavily dependent upon context. Capacity to marry requires an unigerding of

Gheddaiesy AADAT AAA

Ad

OEA O1 AOOOA T &# OEA Ai 1 OOAAOG6Hh 11O 1 AOAT U OEA x1 OAO 1T £ OEA

marriage contract is not, however, fixed and universal and is much more than a set of duties and responsibilities.

-0 * OOOE A Adgmefd Trefetisiah anBlogy to different levels of understanding required in relation to
capacity to consent to more or less complicated medical treatment. Whilst not wanting to unproblematically

®The full issues raised by the case will be considered in a longer paper that | amriting with Marie Fox in the form of a
O0EAI ETEOO EOACIi AT 68 11 OEA AAOAsS8
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(rather than universal) meanings, which should require a different level of understanding. Marriage would
inevitably have a different essence if the spouse is a sexually violent man than if s/hetis n

Margaret Denike

7EA080 10AAO0 AAT OO 011 UCAI Ue
This paper eplores the implications of various affiliations that have been made in social, legal and political
discourses between polygamous and sarrsex relationships, with attention to what they reveal about the hetero
and homonormative frameworks in and by whit these analogies are cast. In Canada and the U.S., throughout
the 1990s, the association between queer and polygamous relationships was popularized through the-fear
mongering and catastrophizing proffered by the political and religious right in response the prospect of
legalizing gay and lesbian marriage, through their claims that the state sanctioning of sesee marriage would
invariably lead to the legitimization of polygamy, incest and bestiality. Such claims have given rise to a range of
defensiveresponses and rebuttals by queer scholars as well as by GLBT and feminist activists, and to the recent
pronouncement that they will inform the defence of the men facing criminal charges for practicing polygamy in
B.C. These responses warrant critical dyss, as they have thrown into relief questions about how the legal
recognition of relationships are politically and morally justified; how stereotypes of pedophilia and sexual
exploitation continue to haunt the public imaginary for both noimonogamousand northeterosexual unions; and
more generally, how moral catastrophizing reverberates within feminist and queer theory and activism, and
effects the how the subjects of rights and relationships are configured.

Gbade Akinrinmade Nigeria

Status of Wanen Under Nigerian Customary Lapissues in Perspective
It is an obvious fact that in some societies, the status of women has not been given its pride of place, there exists
in such societies cultural practices, customs, and legal restraints which haveafly undermine the status of
women. This ugly situation has also been of grave concern not only to womenfolk, but also to the international
community in general. This has led to the ratification of a convention on the elimination of all forms of
Discimil OET 1T ! CAET 00 xi 1 Al O#%$! 76AU OEA 5T EOAA . AGEITT 08
This article therefore seeks to examine the status of Women under Nigerian customary law and also attempt to
proffer guidelines for improving their status. This will be done by drawing inspiration from whabtains in other
jurisdictions.
This paper will be divided into 4 segments. The first part will entail classification of terms, whilst the second
segment will examine the status of women under the Nigerian Customary Law. The third will consist of aitbsta
exposition of current customary practices as it affects women status in the area of female circumcision,
Widowhood rights, Inheritances, Mourning Rights and Asset sharing in cases of failed marriages amongst a host
of others. It must be noted that thee are some cultural practices which though may sound alien or contrary to
the realities of modern day, but are of immense social utility to the people amongst whom such are been
practiced, reference shall also be made to such practices.
Finally, the contuding part which is the fourth segment will entail an appraisal of the current judicial practice in
Nigeria, with suggestions and recommendations on how to improve the status of women by meeting with
acceptance standard worldwide.

Pascale Fournier

TheMigration of Minority Religious Laws to Western Secular Courts:
Jewish and Muslim Women Negotiating Divorce in Canada

The proposed research will study the migration of minority religious laws and the effects of such migration on
Jewish and Muslim womendoking specifically at Jewish and Muslim divorce laws and their application in Canada.
We propose to study the treatment of minority religious laws through the examination of two specific forms of
religious divorces: the JewislGetand the IslamicTalaq We will be guided in this research by the following four
key questions: How does Canadian law shape Judaism and Islam? How do Judaism and Islam respond to Canadian
legal prohibitions? How do community nhorms, social practices, and family contexts interacthia formation of
religious experience? What are the strategies used by Jewish and Muslim women to navigate between the
religious and secular spheres upon divorce? Within this framework, we will uncover the complex role of
Jewish/Muslim women in the axis foreligious law, Canadian law, and the divorce process. The findings of this
research will improve upon existing theory in three key areas: 1) the integration of minority law into Western legal
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systems; 2) intereligious comparisons; and 3) gender equalit specifically in religious communities. By using
sociolegal and comparative perspectives, we aim to bring a critical perspective to the existing literature on the
migration of minority religious laws to Western countries and the concomitant effects onomen.

ROOM 1318
Les différents niveaux de la régulation socipénaled, AT OGAiI ¢BIADG®ET T AO 1871 AT 01 ¢O1 AOI

Les communications présentées dans le cadre de ce panel abordent la question des différents niveaux de
Oi ¢cO1 AGET T NOE hédspénddelet dciak A bsGlivdrsdsOnariestations de la régulation seront
analysées a la fois au plan théorique et au plan empirique.

Chair:Nicolas Carrier Institute of Criminology and Criminal Justice, Carleton University
Richard Dubé Département de ciminologieh 51 EOAOOEOT Ad/ OOAxA

, 6 A00T Oi ¢OI AGET T AOQ :fartded Gentialds edplriphediieE O AOEIT ET Al
10 Ai AOO AAO ATTi AO ZYQPh 1 8ET T 1T OAAI: ACaratlaknkedsdaGroie AOh [ ET EO
contemporary criminal lave credible, enforceable, flexible and compassionate (Turner, 19714). Selon Turner, il
fallait notamment prévoir une institution permanente, qui serait wniquely dedicated to the process of law
reform » et qui pourrait ainsi garder le droit alive and moviry in a changing society (lbid, 9).Ce que Turner avait
Al T 00 AT CooFédkral LalviRefé@rA Edinmigsion, to give us a continuous, rather than episodic, review
and reform of the law and the administration of justice in our countrsy (Ibid, 9).Le Canada a depuis connu la
Commission de réforme du droit, créée en 1971 et dissoute en 1993, puis la Commission du droit, créée en 1996 et
abolie en 2006. Le propos de la communication emprunte a la sociologie du droit de Niklas Luhmann la distinction

centre/périphérieAO0 AOOEAOI A 1 8EUDI OET OA OAIT 11T 1ANOGATT A OAT O ET OOE
f ATITTEOOEITO AA Oi £ O Aqh 18A00I001CEI AICEET AIAGAT AROAITTAA O A1
organisations juridiques du centre (lesitsunaux)? fonctionne sans créativité. Pour sortir du connu, pour innover

AO OA 1 AOGOOA Al PEAOA AOAA 1 A0 AQGECAT AAO A8OT A OAATTAA 1T1A
pouvoir instituer une forme de dialectique entre les formes de régulatis centrales que nécessite

181 bi OAGET 11 A ktlediormes Ge ragWaiiads péribhériques que nécessite son apprentissage.

Bastien Quirion Département decriminologich 51 EOAOOEOi Ad/ OOAx A

IT AOPOT O AAiferets rweadxidé raduldtion dés@ondufiess AAA AO 1 AO
OA 1A ¢ci 66AOT Ai AT 6 NOi Ai ATEO AAT DPOA OA 01 OC
OACA AG AA 1 BAAGC <

NOAOGOET T AA 18 ACA AO AA 18AA0O AAO MnBitredeA aste @des OCAT EOA A

affaires socialds O OOA O1T A Oi OEA AA PiIi AT O ABAAGEIT AO AsilTii1Ai O A
PEEI | Ol PEEA A0 1 A0 i T AAITEOGI O AA 1868ET OAOOAT OET T A1 | AOGET OA
drogues consti®D A O1T AT EAO bPii EOENOA Ei pi OOAT O AO NOGBAIT A 11 AAOGOEO
Aii AEO Ai1 OOEAOAOR DPAO T A AEAEO AA OAO AEOAOOAO DPii EOENOAC
développer. A ce titre, on reconnait@A 1 8 ET OAOOAT OEiI T Ai EI ENOA AODPOTI O AAO OI @E
piil EOENOA AO EI OOEOOOEITTAI PI OO CiTAAI R AO NOBAI T A OAT OI E
%l OBAPPOUAT O 000 1 A0 01 OO0 Hifededsocinietts phlitiquds uéhbcos traftaght AT 1 OAT O/
AA T A NOAOOGEIT AAO AOiI COAOHh 110600 POIPIOITO ABEAAT OEAEAO 1 A

été mobilisés pour répondre au phénoméne de la toxicomanie. Nous identifions, entre autiestransfert graduel

des mécanismes institutionnels de prise en charge du toxicomane vers des ressources relevant davantage de la
communauté et du milieu de vie des toxicomanes. On peut des lors interpréter ces transformations, au plan
théorique, comme we reconfiguration des mécanismes de régulation des conduite, par laquelle les individus et
les communautés dites naturelles sont appelés a exercer des actions qui autrefois relevaient principalement des
agences publiques spécialisées.

Jean Poupart Ecolede criminologig Université de Montréal
« )1 U A EOOOA O3:Entrdr&ytatinktd@iaéguiaioh O OOE O
$AT O 1T A OAAEAOAE OA T1 00 AGITO T ATT A OO0 16ET Oi COABETT «
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une affirmation revenad OT1 OOAT O AAT O 1 A0 AT OOAOOAKI paiBte DIAB PexXOO U 1 6 ADE
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08 AT HFaGIEOET OAODPOI OAO AA PIET O AA OOA AT T 1T A 18AATPOEIT A8
professionnelles et les politiques pénales agatendance a reporter sur les individus la responsabilité de leur
«délinquancee A0 AA 1 AOO AT £AOI AT AT & O1 @ Autthintdrdréfer cAttk pdsthhee AA O3 AT O

comme une attitude pragmatique face a un systéme que les personnes incardé@ O1 EAT &6 b1 OOGEO 01 6O 16
contrainte et comme un frein a leur propre intégration? Retour réflexif sur nos données, cette communication
OAOA 161 AAAOGEIT A8O0T A ET OAOOI CAOEIT 0060 1A TTOEIT 181 A Al

contemporain de méme que sur la frontiére souvent ténue entre régulation et autégulation.

ROOM 702

Political and Legal Legitimacy
Chair:Augustine Park Department of Sociology and Anthropology Carleton University
Jared GiesbrechtFaculty of LawJniversity of Victoria

Democracy and Difference: Seeking Disagreement without Domination
Liberal democratic thought has come to place the ideal of equality at the core of democratic theory. This ideal of
equality is rooted in the notion of moral impartialitjthat grants the same moral standing to all human persons. |
will argue, however, that the ideal of equality is inconsistent with democratic governance and therefore
undesirable as an ideal of democracy.
Democratic governance in Canada has faced a numbé challenges as a result of the democratic disruption that
the ideal of equality produces. First, there is a fundamental tension between liberal calls for a common, equal,
and individualized citizenry and conservative calls for strengthening group idign and solidarity (the problem of
asymmetry). Second, most citizens are unable to take up and engage in political deliberation or hold a given order
of government accountable for a certain service or program (the problem of democratic distortion). Ceptually
separating democracy and equality will establish a framework for allowing us to effectively address these
concerns.
First, | will briefly outline some of the key egalitarian impulses throughout history in order to sketch the context
within which modern egalitarian thought exists. Second, | will argue that inequality of persons is a structural
necessity underlying democracy. Finally, | will point toward a critical impulse for democratic theory to avoid
domination. This critical impulse will beoted in the structural limitations of democratic inequality (i.e. inequality
must be moderate) as well as nodemocratic (e.g. ideological and metaphysical) reasons for limiting the amount
of acceptable inequality.

Solongo Wandan Department of Politcal Science, New School for Social Research

Lost in Transition? The Constituent Power between Rupture and Continuity
This paper explores the relationship between transitions to democracy and constitution making. First established
within the context of eighteenth century democratic revolutions, the link between democracy, revolution and
constitution making gained new analytical leverage and became under intensified scrutiny with the multiple and
proliferating attempts to found new regimes, to make new cortgutions, and to initiate important political, social
and institutional changes in places as diverse as Central and Eastern Europe, South Africa, Bolivia, Venezuela and
Irag. Especially in those states which achieved independent statehood out of past o rule and the transition
to democracy in the postWorld War Il era, the process of drafting and adopting a constitution represented not
only a clear break with the past but alsg and most importantly z the very precondition for a new democratic
future. In deliberately choosing constitutional and legal paths out of previous undemocratic rule, contemporary
actors of democratic transitions renewed an age old and central promise of democracy, namely, the power and
DOl AT EOGEOU O1 AEAT C fawslahdAirstitutiohsx Yet wid doAsAitimidn @oihhve the power to
AT 1 OOEOOOAR AT A xEAOh EZ£ AT UR AOA OEA AdermmhdiidnladdA O AAOx AAIT
collective selflegislation to its conceptual predecessors at the historicatage of the American and French
Revolutions? Under conditions of twentieth century democratic transitions, that igway from previously
authoritarian, dictatorial or colonial rule and the sufferance of past injustices and crimes, | arghe, dominant
model of a highly idealized, normatively much overburdened US American constitutinaking as the foundation
of a new democratic order which distinguishes between higher and ordinary lmaking and exhibits a mainly
future-oriented ideal can no longer be matained. Instead, | argue, the process of drafting a constitution and the
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resulting constitutional document are both normative and transformative in its response to the pegisting
political order and serve as importaniocale for societal discourses abduhe past.

Yana GorokhovskaiaDepartment of Law, Carleton University

Constitutional Challenges in Times of Transition: Fighting the New Regime under Old Rules
With countries formerly constituting the Soviet Union declaring independence and the ComnsiriParty (CPSU)
officially disbanded by Gorbachev, it seemed by January of 1992 that the Soviet Empire had ceased to be.
Presidential decrees were issued in quick succession seizing Party property and declaring the CPSU

The Party, however, was not ready to be relegated to oblivion. A group of deputies challenged the
constitutionality of the presidential decrees and chose the newly created Coitstional Court as the venue for

their appeal. In response, a group of Parliamentarians filed a petition asking the same court to evaluate the
constitutionality of the CPSU. In May of 1992, the Court combined the two petitions into a single case. In this
paper | address the subsequent trial.

The trial of the CPSU was simultaneously an exploration and redaction of the Soviet legacy. Each side presented
its own version of Party history. Was the Party responsible for mass bureaucratic atrocities beginning wénin

and spanning eighty years? Or did it spawn countless scientific innovations, defeat Hitler, and build a superpower
01 OEOAI 11 AOEAAe 7A0 EO OEA 0AOOU T &£ 30ATEle /0 xAO EO
the Party would be remembered and what influence it would have in the future.

| begin this paper by addressing the legal and political implications of a court challenge mounted by a former
regime and heard in a newly formed democratic court bound by a communist condiibim. Were the proceedings
more performance than trial? | then examine the way history was utilized by both sides in the case. Why were
certain events highlighted? Why were others ignored? | conclude the analysis by discussing the impact (or lack
thereof) that the case had on the general public. | ask: Does history really matter in a time of political transition
and upheaval? What is the political cost of historical amnesia?

Trevor Purvis Department of Law/Institute of Political EconomyCarleton Univergy
Impunity and International Legal Legitimacy After Bush

This paper examines the field of international law at the end of tHBush Administration. Ten years after the
British House of Lordsdecision to allow Augusto Pinochet to be extradited to Spaimtstand trial on charges of

Ol OOOOA EAA ODPAOEAA EI PAO OEAO ET OAOT AOGETT Al AOEI ET Al 1 Ax

stands in tatters today. Flagrant violations of the principal tenets of thgost-WWII human rights regime abond,
while the asymmetry of their application calls into question quintessential elements of the rule of law. The paper
takes as its point of departure the emerging literature on international constitutionalism, arguing that the
legitimatory underpinnings equisite to a constitutionalism governed by the rule of law have been so seriously
eroded as to fundamentally call into question the vitality of any such project. Through aes@amination of the
insights offered by ex parte Pinochet | argue that only a thaughgoing reexamination of state immunities can
begin to resuscitate a moribund cosmopolitan constitutionalism.

ROOM 1816
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Great Conference Talks: What You Wish You Would Have Known

#EAEOd . EATT A /8"U0l A
Diane Crocker

DawnMoore

Richard Weisman
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ROOM 1111a

Regulatory Strategies
Chair:Freya Kodar Faculty of Law, University of Victoria
Kim Brooks Faculty of LawMcGill University

Bridging Nations:The Possibilities of Multilateralism in Tax Law
Nations use tax treatis as a mechanism for allocating tax revenue between and among theifhese treaties,
which are usually bilateral, have some significant limits, including that laweome countries have difficulty
commanding beneficial treaties with highncome countries, hat bilateral treaties facilitate tax evasion and
avoidance, and they fail to prevent tax competitionAs a consequence, scholars have frequently called for a move
toward greater multilateralism in international tax. This paper reviews the potential advatages of bridging
multiple nations through the use of tax treaties in an effort to determine whether they hold promise for the
preservation of international tax systems.

Lulu ThomasHawthorne, College of Law, University of South Africa

In a recent publication,Nudge: Improving decisions about health, wealth and happingssauthors Thaler and

Sunstein, have found that people value immediate gains higher than future gains; that pleopccept the status

guo without question; that the fear of losses is greater than appreciation of gains; and that most people grossly

overestimate their own abilities. The common denominator is that individuals do not necessarily make the best

choices for themselves. This fact has forced legislatures worldwide to introduce consumer protection as an
AGDOAOGOETT 1T &£ OEA 11T AAOT OOAOGA8O DPOI OAAOEOA 0Oil1 A8 001 EAAO
focuses attention on default rules. These are rulékat will obtain if contractants do nothing, ie they accept the

status quo term, do not agree otherwise and do not contract out of a default term. Although nudging is a form of

PAOAOT AT EGI EO AAT AA EOOCOEAZEAA AOAGT AOEADAHE] DACHE QEAAD
AT 1 O0OAAO 1 Ax80 AEI EAA AOAEEOAAOOOA AT A EAO OEA bi OAT GEAT (
guiding consumers towards making improved decisions on the other. This paper traces the evolution of the

changing ole of default rules from the majoritarian default rules of traditional contract law, the immutable

default rules characteristic of standard contracts to the penalty default rules emerging in consumer protection

legislation.

Fabian Flintoff, Facultyof Law, University of New South Wales

Casual Employment: Considering Rights and Practicalities in Australia and Canada
In times of economic downturn businesses call for greater flexibility in the workforce. Even in times of economic
prosperity, casuakmployment is a significant and regularly used category of employment. In Australia, the terms
of casual employment have been shaped by the common law, a variety of statutes, and industrial instruments
such as registered Awards and collectively bargainadreements.
This paper explores the development and features of the crules relating to casual employment in an Australian
context. It considers the scope and nature of regulation in this area, and the effect it has had on the rights and
entitlements of casual employees. In doing so particular focus is placed on the expanded scope of the notion of
casual employment in Australia.
A contrast is drawn between the heavily regulated and segmented approach of Australia, and the less complex
system in Alberta, Caada. Alberta serves as a useful counterpoint considering the characteristics it shares with
Australia, including the dominance of the neoliberal paradigm, combined with some degree of institutional
compassion towards employees, including those who are i a position to collectively bargain.
The paper asks whether casual employees really have enforceable rights in both jurisdictions, and explores the
gap between rights on paper, and the reality of enforcing those rights in a judicial system that favaelites.
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11.0a12.30 pm
ROOM 1006

Gender, Sex and Unmarried Parents

Chair: Susan B. BoydJBC Law

Dorothy E. Chunn Department of Sociology and Anthropology, SFU
O0OACTI AT O AU #EAT AAGd #OEI ET Al 3AAOAOEIRI2I9401 A 511 AOOEAA

(EOCOT OEAAI T Uh O1Ti1 AOOEAA 171 GEAOO xEOE OEi |1 ACEOEI AOAS8 AEEI
responses to such women were diverse, ranging from community tolerance to moral, legal and social censure.

This paper presents an empiricdlT A1 UOEO 1T £ Ei x xT 1T AT 10 EATEIT U | AT AAROO T £ x
AEAT AA8 AOOAI DPOAA O OOA OEA AOEIETAIl 1Ax 1T &£ OAAOAOGEI T OI
occurred outside a marriage relationship. Criminal seduction was an offeig& AO AOOOI AA A xi1 1 AT 860 OAI
OAGOAT OA1T AGET 1T Oh Al AAREO 1T EOAT OEA OAT 1T OAT 686 xAO 1 ETEAA OI

the cases in which an unmarried woman or family members initiated the prosecution of the putative fatlo& her

child who denied paternity and/or any commitment to marriage. Data were derived from BC Supreme Court
records of cases that were tried between 1892 and 1940 at the Criminal Assizes that were held twice a year at
various cities and towns around theprovince. Although small in number, criminal seduction cases involving
pregnant and postnatal women are useful for investigating broader issues of contemporary concern, including
the construction of unmarried motherhood and fatherhood.

Fiona Kelly Law,UBC
Single Mothers by Choice: Autonomous Mothering in the Canadian Courts

Over the past two decades, single mothers by choice (SMCs) have emerged as a significant and growing

phenomenon throughout the developed WestA single mother by choice is a womawho choosesto have or

adoptachidET T xET ¢ OEA xEI 1 A An sHuhtdns Avitete thd dohanGsi the AioldgidaOndoihed

of the child, she typically conceives via donor insemination using the sperm of a known or anonymous donor.

While theemergence of SMCs suggests that societal acceptance of autonomous motherhood may be on the rise,

at least in circumstances where the woman is older, educated and financially stable, the law has been far less

receptive. In the few cases in which SMCs haseught to assert their autonomy through the courts, they have

i A0 xEOE OECI EAEAAT O OAOEOOAT AAg 2A& AAOET ¢ OEA AOOOAT O 0O
OECEOOh Ai OOOO EAOA OO0OIT ¢l U 1T BDI OhhethehinbdidalDiBaialfriom | T OEAOO
the lives of children. In this paper, | will explore the legal and social issues raised by single mothering by choice,

focusing specifically on the response of Canadian courts to SMCs who have asserted their right tonpare
autonomously.

O)

Wanda A. WiegersCollege of Law, USASK
Gender, Biology and Third Party Custody Disputes: A Case Study of Hendricks v. Swan (the Saskatoon Dad case)

In this paper, | explore the gendered dimensions of the legal claims of unmarriednmohabiting parents to
custody of their biological children vigwvis third parties. These cases generally arise where a birth mother seeks
to revoke her consent to adoption or where one parent (usually the mother) has surrendered custody of the child
to a nonbiological parent. Drawing on media accounts, transcripts of the proceedings and the Saskatchewan
10AAT 60 " Al AE mHdndricks A BwalOviell &s ark dxtensive Quicklaw search of all third party
custody disputes since 1985, | examine wdiological fatherhood and motherhood and the respective rights and
obligations of birth parents are constructed in these disputes. The paper will highlight shifts in the legal status of
biological fatherhood and discuss related constraints on the automy of birth mothers.

Susan B. BoydLAW, UBC

2A0PT 1 OEAT A -TOEAOETTA ATA 711 AT80 106061111 U
4EEO DPAPAO A@gbi i1 OAO OEA OATOEIT O AAOxAAT xiiAT60 AOGOITIIiU
AET EAA6q AT A A@bAAOAOGEI T O 1 £ ding BaBkaa firsOpéinkifled bflfetiidm, the 1 1 =
paper asks what autonomy mothers can have in the face of so¢idACAlT 11 0 6 OEAO BDOEI OEOEL
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relationships with their fathers. Feminism has been centrally concerned with freeing women to shape theino
lives, rather than accepting the definition given by maldominated society. Yet feminists have also been critical of
the individualist version of autonomy at the core of liberalism and formal equality. The very relationship between
mother-caregivers aml children illustrates the important connection between relationships and autonomy: the
caregiving that mothers provide enables children to become autonomous persons yet, at the same time, this
relationship constrains maternal autonomy. In the current coakt that encourages engaged fatherhood, the
potential for maternal autonomy may be even more compromiserla deep irony in a supposedly poseminist

era.l OAOPT1TOEAT A 1TTOEAO EO 11 x AGPAAOGAA O 1 OpdéhdA A AEE] AS
be harmful to the child. The ability of women to make autonomous decisiogswhether to place a child for
AAT POEIT 10 Ol DPAOAT O xEOET OO0 OEA AMGE Gde ofttishorinatvki AT O T £ A
expectation is dubious. Moeover, the dominance of the heterosexual and patriarchal famigyalways a challenge
EI O xTTATSQEAOADCOABI U OADPOI AGAAA ET OEEO EI DI OGEOGEIT 1T &£ Al
rights.
ROOM 1318

Les différents niveaux de la régulatiorsociopénaled, AT OGAi CBIAD®DET 1T AO 161 AT Oi ¢O1 ADI

(suite)

Chair: Nicolas Carrierinstitute of Criminology and Criminal Justice, Carleton University
Laura Aubert, Centre international de criminologie comparée, Université de Montréal

La troisiéme voie: socialisation de la justice ou extension du filet péRal

' 1A EET AAO ATTi A0 =zVYiPh 1AO PAONOAOO AEOAT 6AEO 110 AEAOAI
18ET AEEEAEAT AA AA OAO 01 BT 1T OAO Arindtroisidme OaRAIE dnAtenkidedd AA 1T A Aj
AiTTAETAO 1T A CAOOEIT AAO mI Oo bil1AOG AOGAA 16AIT1EI OAOETT
recherche qui a porté sur le recours aux mesures de la troisieme voie dans les juridictions francaiseshigng et

AA "1 OAAAOoh AAOOA AT 11 OTEAAQETT 111 00A0AR NOBAT AiPEO AA
Al OAOT AGEOGAO AA AAO AAOZ PAONOAOGOGHh 161 011 O006ETT Ai1 OAAOIT A
réponses apportées par lajusiA D1 T AT A NOA 16AQGOAT OEI T AA O11 Al T AET A ABE

00T EOET I A OITEA T8A00 PAO OAI EOCA Al AAOOA AO 1A OAOA AEAAERA
OUo0i i AGEOI A AA T A OibI 1 OADDOGEAA ARAEN OiA DB AOGOGAE IOD INGDBA T ATAT TAA

bl OAT OEAI T A AbOw OI EAO EOOEAEAOEITTAI1AOG8 ,8ET AOOEA ATTO
Ti AAOGOAEOAI AT O 16ET AAPAAEOI A8O0T A ET OOEOO ddebliis etdpu®A Oi T 1T OAO
OOAOAEITi A PAO 1 AO POIAITTTAO Ol AEAOD AO 1 A0 Pil EOENOAO EOA
1A EOOOEAA pPiTAIT A AOO Ai1 £0110i A AOET OOAGEOE I AEO NOE Al ¢,
sonAT OAT AT An 1T A EAel1 Ai10 1AO AAOAOOO AO 11T AA EOAEAEAEOAN

pénaux ne pouvant étre comprise indépendamment des conditions et des dynamiques sociales qui les entourent.
Myléne Jaccoud Centre internationd de criminologie comparéeUniversité de Montréal

La médiation pénale autorégulation?
La médiation pénale est une pratique institutionnalisée dans le registre des mesures pénales alternatives de

nombreux Etats. Les fonctions que certains auteurs a&iOAT &6 0 AAOOA DPOAOENOA RNOA 16811

AR T8EATT1TCEA DO EOEOA AO Oi EAAEI EOAOGEWAn lbéGtride)@OT 1 A Bi 1l
OEI A ABAAI PI xAOI AT O0¢g 10 ABAOOITI11EOAOEIT AAO PAOOEAO AAI
intervention, nous allons interroger ces fondements théoriques a la lumiére des théses de la régulation et des

nouvelles fomes de normativités qui régissent les sociétés dites postdisciplinaires.

Marion Vacheret Ecole de criminologieUniversité de Montréal
Role et pouvoir des comités de détenus dans l'autorégulation de la population carcérale
Dans les institutions carcérak, les comités de détenus ont été instaurés dans le but de favoriser une participation

aux décisions des condamnés. Présents dans certains pays comme le Canada depuis les années 1960, plusieurs
pays d'Europe tentent de les mettre en place et, dans ce cadrse trouvent confrontés a de nombreuses
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résistances. Que I'on parle de favoriser la communication entre I'administration et les détenus, d'implication dans
I'exécution de la peine ou encore de participation a la vie collective, I'objet de cette préseidatest d'analyser
comment ces comités élus a titre de représentants de la population captive jouent un rble dans l'autorégulation
de la population carcérale et comment une démarche au départ de normalisation des conditions de détention
tend a étre instrumentalisée.

ROOM 702

Criminal Justice Issueb

Chair:Diane Crockeh $ADAOOI AT O T £ 31T AETTT U AT A #OEIETTI1TCUR 3

b
mh
@]

Wei Wang Department of Sociology, University of Saskatchewan

Youth crime in China: An empirical analysis undeirgagrated model
According to the National Bureau of Statistics of China, the official department of statistics in China, there were
over 250,000 youth crime charges in 2004. Although individuals do not always report to the crimes to the police,
both schods and parents are concerned with youth delinquency and consider it a serious problem. A number of
researchers in western countries have undertaken such work but little research which focuses on Chinese juvenile
delinquency could be found. This researchtiying to test if western theories can be applied to a different social
context and to empirically explain the causation of youth crime in China. An integrated model is addressed,
through a selfreport survey with 385 respondents. The respondents are higithool students in the city of
Shenyang, aged from 16 to 18. Data from the survey suggests that strain theory, differential assocation theory and
social bond theory could provide explanations of youth crime in namestern country. Strain factor is direct
associated with youth crime, while delinquent peers and weak social bond have indirect effect on delinquent
behavior. Furthermore, an integrated theoretical model is established in this research to analyze the problem of
youth crime in China.

Jennifer A Quaid Faculty of Law, University of Ottawa

Why Punish? An Examination of the Justifications of Criminal Enforcement of Antitrust/Competition
Law Offences in Canada and the United States

Over the course of the 20th century, the extent of anticompetite conduct that is subject to criminal sanction in
Canada and the United States has decreased substantially. Nevertheless, for that conduct still subject to criminal
sanction, the severity of the sanctions applicable has increased markedly. Moreover,agencies responsible for
the enforcement of antitrust/competition laws in Canada and the United States have clearly expressed their
commitment to seeking harsher penalties for the most egregious conduct, notably conspiracy, horizontal price
fixing and bidrgging.
The scholarly literature is generally supportive of the use of the criminal law in the context of the most serious
anti-comptitive conduct. This stands in contrast to the general debate that rages among scholars about the
appropriate use and efftacy of criminal sanctions to regulate the most blameworthy conduct of business and
economic actors.
Starting from the premise of the general acceptance of recourse to criminal sanctions in the context of the most
serious antitrust/competition offences, this author feels it is important to examine critically the stated and
unstated objectives the competition agencies seek to achieve when they develop and implement their criminal
enforcement policies. One way to assess these objectives is to examine theerkto which their enforcement
Pi1 EAEAO AgDOAOOI U 10 Ei DIl EAEOI U AOAx OPI1T OEA Al AOOGEAAI E
presentation will argue that identifying the nature of the justifications for criminal enforcement in
antitrust/competition law is important for two reasons. First, it is critical to evaluating, on a general policy level,
whether recourse to the criminal law in this context is consistent with a legitimate use of the power and the
prestige of the criminal lav. Second, looking at the justifications for criminal sanctions offers a basis upon which
to assess whether the enforcement agencies are successful at achieving the goals for which they claim recourse
to criminal sanctions is essential.
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Hongming Cheng Department of Sociology, University of Saskatchewan

Food Crime in China: Its Extent, Offenders, and Causality
This article reports on a survey and interviews with food safety regulators, food industry members, food
consumers, food safety observers, and Bolars, in Zhejiang province of China, on the extent, the composition of
offenders, and causality of food crime. Results from a s@liministered questionnaire followed by oral interviews
indicate that food crime is far more widespread than many are prepad to acknowledge. While it is clear that
small food manufacturers may have greater opportunity and motivation to violate safety regulations than others,
some large food companies are, however, often considered to be likely to commit even serious offendesloser
interaction amonggovernment, industry and academia, forminga triple helix is playing an increasingly significant
role in food crime The results also suggest that respondents viewed food crime as something primarily guided by
social culture,morals and values, implying that individuals and businesses choose to engage in food crime due
primarily to social climate. The conclusion explores policy implications within food crime enforcement and
suggests the need for increased attention from reseahers, food regulators and criminal justice agencies.

ROOM 1816

Land Claims, Communists, and Criminal Punishment:
Reflections from the Short History of the British Columbia Court of Appeal

Provincial courts of appeal sit between trial courts, which pduce the evidentiary record, and the Supreme Court

of Canada, the court of final appeal. From this middle perch, they oversee the trial courts, but in turn are overseen

by the Supreme Court. They supervise, but are themselves subject to supervision.

The mpers in this panel, drawn from a collection of essays on the British Columbia Court of Appeal, consider
AEOAOOA AOPAAOO T &£ OEA OITA 1T &£ OEAO Ai 60O ET EOO EEO00O
contribution to the re-emergence ofAboriginal and treaty rights, its articulation of a theory of punishment, and its

approach to judicial review of a decision to ban a communist from the practice of law.

Together the papers reveal something of the particular character of one provincial chubut also of the

institutional role of provincial courts of appeal in the Canadian legal system.

Chair:Teresa Scassdaculty of Law, University of Ottawa
Douglas C. HarrisFaculty of Law, UBC

Aboriginal and Treaty Rights in the British Columbia @oaf Appeal
Claims to Aboriginal and treaty rights all but disappeared from Canadian courts in the second quarter of the
twentieth century. A 1927 amendment to théndian Act repealed in 1951, prohibited the raising of funds to pursue
land claims withoutleave from the Department of Indian Affairs. The effect was to bar claims to Aboriginal rights
from Canadian courtrooms, with the result that these rights were largely unknown to the judiciary in British
Columbia and elsewhere in Canada when, in the 196@doriginal peoples and their legal counsel began to
reassert them in the courtroom.
This paper considers the role of the B.C. Court of Appeal (BCCA) in thenmtergence of Aboriginal and treaty
rights. The early decisions disclose a court largely caolefiit in its assumption that Aboriginal rights had little
bearing on the province. However, a series of cases decided in the short decade following the constitutional
entrenchment of Aboriginal and treaty rights reveal a court now prepared to infuse thosigits with substantial
legal effect. The details of the emerging rights began to be worked out in the 1990s as a cluster of cases that form
cornerstones in the interpretation of s. 3% including R. v. Vander Peetnd Delgamuukw v. British Columbia
worked their way through the BCCA to the Supreme Court of Canada. Latterly, the BCCA has begun to reframe the
practice and the context of Aboriginal and treaty rights litigation.
Finally, this paper uses the 45 years of Aboriginal and treaty rights jurisprudefrom the BCCA to reflect on the
institutional role of a provincial court of appeal in the Canadian court system and on the particular relationship
between the BCCA and the Supreme Court of Canada in the area of Aboriginal law.
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Benjamin Berger, Faculty é Law, UVIC

Of Retribution and Restoration: Theories of Punishment at the B.C. Court of Appeal
The 1996 amendments to the sentencing provisions of ti@iminal Codsought to bring increased consistency,
certainty, and integrity to the practice of sentening in Canadian criminal courts. Of course, it accomplished
nothing of the sort. Although certain sentencing principles were enunciated and have since been added to,
Parliament offered the sentencing judge a veritable buffet of sentencing objectives fromhich to choose,
ranging from denunciation and deterrence to rehabilitation and the cultivation of responsibility. As a result, a
AT 000680 Pi OOOOA OI xAOAO OA1T OAT AET ¢ ET A CEOAT AAOA 1 AU OAO
or court chooses.
Within this context, scholarly and jurisprudential debates have flourished about the most just and effective
approach to sentencing and the Supreme Court of Canada has offered little guidance in this open landscape.
Meanwhile, south of the border, he United States has largely embraced a theory of sentencing whereby the
dominant concern is retribution, a position that seems to have been disavowed in Canada. In short, the debate
about theories of punishment inaugurated by Bentham and Cesaria in /¥ Tentury is as alive and robust as
ever and both theory and practice varies substantially in courts across the country.
4EEO DAPAO xEI1l DPAET O A PEAOOOA 1T &£ OEA "8#8 #1 000 1 &£ ! PPAA
significant senencing decisions over a broad span of its rich jurisprudential history. The B.C. Court of Appeal has
had a unique voice in the debate about the legitimate ends of punishment and this paper explores the way in
which the Court has, since the introduction odippellate sentence review in 1921, wrestled with the objectives of
OAT OAT AET Cc8 4EA #1 00080 DPAOOPAAOGEOAOG 11 OEA 1 Ax 1 & OAT OA
ranging from whipping and the death penalty to indefinite imprisonment and the adern approach to sentencing
Aboriginal offenders. As the public debate about the ends of criminal punishment carries on, there is much to be
drawn, by way of both lesson and inspiration, from this history.

W. Wesley PueUBC

Banned from Lawyering: Gdon Martin, Communist
In 1948 the Benchers of the Law Society of British Columbia denied Gordon Martin entry into the legal profession
because he was a communist. The B.C. Supreme Court and the B.C. Court of Appeal declined to overturn decision.
The Courti £ ! DPPAAI 001 AA OEAO OEA "AT AEAOO EAA OxEAA AEOAOAOD
AEONOAT EEAEAAOCEIT O 1 £ OEI OA xEI OAAE OEA DPOEOEI ACA T &£ AAATI
had exercised that discretion reasonably.
This paperassesses the exclusion of Martin from the practice of law in 1948 solely on the grounds that his
communist political commitment was inconsistent with the role of a lawyer. In so doing it canvasses
understandings of the day regarding communism, constituti@lism, and American social thought (as embodied in
Oliver Wendell Holmes, John Dewey, Charles Beard, James Harvey Robinson, and Thorstein Veblen). Issues
relating to selfgovernance of the legal profession, character, and statutory interpretation under ¢h-current
administrative law doctrine are reviewed.
The paper suggests that the exclusion of Martin in the 1940s is considerably more comprehensible, if not
justifiable, if viewed in the context of contemporary understandings of the role of the prospecévawyers.

ROOM 1111a

Controlling Drugs

Chair:Dawn Moore, Department of Law, Carleton University
Robert Priddle, Department of Classics and Religious Studies, University of Ottawa

O4EA . Ax 7ETA6d #A1T AAREAT |, Ax AT A 11 OAOT AGEOA " EAI
Curently before the Ontario Courts is the case of Michael Baldasaro and Walter Tucker, Hamilton residents and
founders of The Church of the UniverseThese self proclaimed Reverends who have been running their
organization since 1969. The duo has been tfoei of many examples of where of new hermeneutical expressions
meets 'normative’ religiosity in Ontario. Their transgressions of Law illuminate the limits of tolerance with
reference to New Religious Movements.

Carleton University 38 Dunton Tower



2009 C ANADIAN LAW &S OCIETY A SS OCIATION C ONFERENCE

This paper will pose the questions: how dodke Canadian legal system approach religious freedom with a breach

in drug laws is involved? And, by what standards does the Canadian court system define 'religion' and 'abuse’

using the lens of Cannabis prohibitionThis relies on a probe into the defitions "drugs" and "abuse" as well as

an outline of the historical framework which has given rise to the current imaging of Cannabis in Canadian Liaw.

is then therefore prudent to this paper to provide a brief excursus of American drug policy with exadewg of

religious exemptions to display the understanding of what is defined as 'authentic' religiosityhe influences of

American Drug policy upon the Canadian legal system have a palpable impact on Canadian Law, Identity, and

Territory and therefore mus be discussed to frame current government policy.

Line Beauchesne $i DPAOOAIT AT O AA AOEI ETT11 CEAhR 51 EOAOOEOI A8/ OOAxA
Démocratie et politiques publiques en matiere de drogues

5TA DI 1 EOCENOA DOAI ENOGA AOO 1 8 A OO0Edpés dikedé&itsipoubofiedterid&sOOAO 1T O O

actions cohérentes dans un secteur.

y Ai AT AT AT O6h 167 OAAT EOOAT AT O AA AARAO POET AEPAO AEOAAOADOOO Ac

AOi AEAET EOi bPi p0O1l AEOARh AA NOE b A @ativAs) écahdntiques) GadidleBieCEAO ABEI

juridiques reconnues légitimes, plus cohérentes, utilisant le droit pénal et la force en derniers recours. La premlsse

EAE AOO NOGB8OT OOACA Oi ABOOAT O AO AOTEO bPil Adondoritedd 1 AET OAT E
071 001 6AT 6 OTEO A8O1T A AAOCGAT AA AA AT 1 OAT 666 AEAU 1AO DAoo
AT 101 NOGAT AA AsOT 1 AT NOA AA OOPDPI 060 1 OAOGENOAO AAT NOAOO bi
piT AT AT T T A ATl DINOAT GO AddT DIAAl TADOOA ASAGAAPOEI T OAOEAT O
{81 A AO OEIT A AA 18006A06Hh 1A 171 CEOGEIEOGI AA 1T A OEIIT AT AA bPI OO

$AT 0 AAOOA POV OAT OAOGET T h 1 8A0O0A O éehnectduls deb pokiGues pohques AOOEAR Ag
en matiere de drogues a partir des trois grandes options soulevées par la Commission Le Dain dans son rapport

sur Le cannabis. Ceci permettra d'amener un questionnement sur les valeurs démocratiques privilégiées dans

chacune de ces options et de bien montrer que le choix d'une politique en matiére de drogues ne repose pas que

sur I'examen de la toxicité des drogues. Il touche a la question de la citoyenneté et des valeurs démocratiques qui

la fondent.

Abigail A. Browne, Barrister and SolicitarTrademark Agent

The Impact of Globalized Intellectual Property Rights on
#AT AAAGO (AAT OE #AOA 3UOOAI

-U PAPAO AAi ET A0 OEA AZEEAAOG 1 £ Ci 1 AAI EUAA ET OAT 1 AAGOBAT PO
patents on drug prices in an industrialized country, namely Canada.
Drug prices are one of the key drivers of rising health care costs in Canada. The ability to limit drug cost is a major
challenge for provincial governments in managing their health care servic&me provincial insurance plans
have taken steps to ensure greater access to, and use of, cheaper generic drugs, but madgakers have
pointed to the extensive system of globalized IP protection as a primary factor restricting the availability of
chegper generic drugs in Canadh.
Evaluating Canada's treatment of pharmaceutical patents is not only useful for determining the extent to which
globalized patent rights increase drug prices, but also for assessing Canada's reaction to the forces of
globalization. My paper is relevant to the question: Has globalization produced a ®bange in our
understanding of the relationship between place and who we are? Canada's reaction to globalized IP protection
EO OAT AGAT O O1 OEA 1171 OEieignty.] GBnatlafhbsAnidifiddlts tkedtment@fthéalihcabelinA  OT O
order to be in harmony with the international community. Canada has also forged an identity a leader in this new
era of globalization: Canada wathe first country to amend its laws to increaseccess to affordable drugs,
internationally, by allowing the shipment of generic and lowegriced drugs overseas.

“Sell, SusanGlobal Governance Intellectual Property and Public Health: Transnational Knowledge Networks in Compéiiper,
presented at the annual meeting of the International Studies Association, Le Centre Sheraton Hotel, Montreal, Quebec, Canada,
17 April 20040nline<PDP>. 200705-24
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Chair: Sanda Rogerd aw, Ottawa Uiversity

Sanda RogersOttawa Univesity
Access to Abortion: Barriers to Actual Access

Sheila Mclintyre Ottawa University
G484 - Current Challenges and Coalition

Daphne Gilbert Ottawa University
Rethinking Morgentaler, Doing Better on Reproductive Rights

ROOM 1318
Intersections of Critical Criminology and Socid_egal Studies: Possibilities and Perils (1)

These panels will explore the place of critical criminology in relation to the field of setggal studies. We invite
papers that discuss matters relevant to the intersection afritical criminology and socidegal studies by means of
theoretical and/or empirical inquiry. In particular, we encourage papers that interrogate the current state of
criminological research and that push toward new criminological possibilities.

Chair: Byan Hogeveen Department of SociologyUniversity of Alberta

Evan BownessDepartment of Sociology, University of Manitoba
Elizabeth ComackDepartment of Sociology, University of Manitoba

Playing the Race Card? A Discourse Analysis of Online Dis@€sinnerning Policing in Winnipeg
The strained relationship between the Winnipeg Police Service and members of racialized groups intensified
during the summer of 2008. On June 4th, police handcuffed and forced Robert Wilson, an Afr€anadian
rapper known as Fresh |.E., into the back of a cruiser car after stopping him on suspicion of driving a stolen
Chrysler 300. Wilson was subsequently proven to be the registered owner. Five days later, the inquest into the
death of a young Aboriginal man, Matthew Duas, began in a Winnipeg courtroom. Dumas was shot by a police
officer in January of 2005 after being stopped by police looking for a robbery suspect. On the afternoon of July 22
a 1#4earold Métis named Michael Langan was Tasered by a police officer afterrefused to drop the knife he
was holding. Pursued by police as a suspect in a recent car brgaltangan died as a result of the Tasering. On
August 2nd, police responded to a domestic disturbance call. Officers arrested a man, and on leaving the
residence they were met by an Aboriginal man named Craig McDougall. An altercation between McDougall and a
police officer ensued, and McDougall was shot and killed. While these incidents provoked allegations of systemic
discrimination and racial profiling, thg also generated counter claims that denied the existence of racialized
policing practices.
The Internet provides a rich data source for interrogating the ways in which these competing claims play out in
the public discourse. Our paper explores how thissue has been constructed in one particular venue: online
commentaries. Reports concerning these incidents on media websites have generated hundreds of commentaries
by posters intent on voicing their viewpoints. Our analysis reveals that the vast majpraf these comments
dispute the claim that the root of the problem is systemic racism. Instead, the dominant discourse that emerges is
iITA OEAO OATEAO 11 OEAI AA EAEI T AGEA AQOGPOAOOEIT O OOAE AO
A AE OIB ithesg @erms, unpacking how this issue is being framed in online commentaries enables a better
O1 AAOOOGAT AET ¢ 1T £ OEA xAUO ET xEEAE OOAAA OAIT E8 1 PAOAOGAO
alternative constructions.
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Andrew Woolford, Department of Sociology, University of Manitoba
Jasmine ThomasDepartment of Sociology, University of Manitoba

Social Regulation and the Manitoba NDP: Social Democracy, Neoliberalism, and@ityé//innipeg
This paper presents a discourse analysis of thablic rhetoric employed by the Manitoba NDP government to
describe their inner city policies. The key questions we ask are: In what ways does this rhetoric draw upon the
rationalities of neoliberalism? What novel applications of neoliberal thinking areidsnt in Manitoba NDP
regulatory discourses? What exceptions to neoliberal thinking are evident in these discourses? Through these
questions we attempt discern the distinct blend of neoliberal and Third Way rationalities that govern the
regulatory strategies employed by "Today's NDP" and to critically assess their relationship to more traditional
social democratic policy directions.

Bryan Hogeveen Department of Sociology, University of Alberta

Neoliberalism, law and the city
This paper considers how pnancial governments in Canada have reconfigured social policy in recent decades.
Specifically we demonstrate how neoliberalism as manifest in law and policies targeting the poor and
marginalized have not only materialized, but have been experienced by tmest vulnerable citizens. Certainly,
populations affected by government retrenchment do not articulate their experience in such terms. As such, we
consider how and in what ways these groups articulate their current position and beinghe-world. At the same
time we recognize that neoliberalism is not total and all encompassing. As such this paper underscores exceptions
to the neoliberal ethos.

ROOM 702

Criminal Justice Issues Il

Chair:Augustine Park Department of Sociology and Anthropology Carletodniversity
Jennifer Llewellyn, Dalhousie Law School

Restorative Justice: A Relational Theory of Justice
This paper offers an account of restorative justice as a relational theory of justice. It explores the implications if a
relational conception of the self if taken as a starting point for thinking about what is required in response to
wrongdoing. In doing so it challenges and expands the most common understandings of restorative justice as
either simply alternative practice (ADR) for the criminal rém or as an alternative approach to criminal justice.
Understood as a relational theory of justice, restorative justice has broader implications and applications than
those typically contemplated. This understanding also helps illuminate and explain teétionship between
restorative justice and current justice institutions and practices. Situating restorative justice within the broader
framework of relational theory also makes clear the connection between restorative justice and restorative
practice which is rapidly receiving attention and application in educational settings. The paper will also be placed
in the broader context of two research project to which it relates. The first is the Nova Scotia Restorative Justice
Community Research Alliance vith is a five year mulsector research initiative exploring the institutionalization
of restorative justice. The second is a research project exploring key concepts relational theory and their
implications for health law and policy. This project bringsgether leading Canadian scholars in relational theory
and health law and policy and will result in an edited collection.

Evan BownessDepartment of Sociology, University of Manitoba

Perceived Effectiveness of the Electronic Monitoring of
High-Risk Yung Motor Vehicle Theft Offenders in Winnipeg

Electronic monitoring (EM) technology was introduced into the criminal justice system as an alternative to
incarceration in the mid 1980s. Over the last 20 years, the use of EM as a sentencing option haasecrat a rate
faster than scholarly research has been able to keep pace with. This widespread implementation of EM
programming has proceeded despite a lack of empirical demonstration of its effectiveness. One possible
explanation for this discrepancy ishat policy adoption of EM sentencing is influenced by factors other than
empirical evidence; perceived effectiveness is potentially one such factor. EM projects often garner great public
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and political support, especially given the fact that it is politidgl strategic to implement criminal justice
programming which appeals to the general public. Technological advances, such as the addition of global
positioning system (GPS) equipment to facilitate EM, have made it particularly attractive.

In April 2008, theWinnipeg Auto Theft Suppression Strategy (WATTS) implemented a gear GPS ankle bracelet
monitoring pilot for high-risk youth autotheft offenders. This research project explores perceived effectiveness
of the WATTS EM pilot program; interviews are bgirconducted with individuals involved with the criminal justice
system. These include young offenders incarcerated at the Manitoba Youth Center, Judges, Crown attorneys
prosecuting autocrime, defense lawyers working with youth clientele with auttheft related charges, and
probation officers. The perceptions of criminal justice professionals are especially important because the success
of a program depends not only on the objective evaluation of its efficacy, but also on those implementing it.

Rakhi Rupaelia, Faculty of Law, University of Ottawa

Weak Impact: The Politics of Victim Impact Statements
The last two decades have brought changes to the criminal justice system intended to protect the rights of
OOEAOQOEI 086 4EEO b OA O Afivitik Gripact stateniehtd, thelr 0Bflire s ar@ Ehdir liBitations
from a critical race feminist perspective. | will argue that the victim impact statement is a flawed mechanism by
which to increase victim satisfaction with the system. Moreover, only thewictims considered worthy because of
OEAEO O1T AEAI 11 AAOGEIT AT A OEAEO OETI1T1 AAT AA6 AOA OEAxAA AO
their race, class and/or culture, or by virtue of the offence committed against them, are viewed asp®ct, even if
the accused is convicted and the complainant is given the opportunity to submit a statement. Ultimately, | will
argue that the impact of the statement depends on victim and offender identity, and that victims from racialized
communities andor victims of gendered violence benefit the least from the availability of victim impact
statements. | will conclude by interrogating the interests of both the criminal justice system and society as a
whole in protecting only particular categories of viéins and offenders, while maintaining systemic oppression
against others.

ROOM 1816

Law and Environment
#EAEOG . E AFadully of/Ldéw; Wniddrsily of Victoria
Judy Stewart, Faculty of Law, University of Calgary

Municipal Jurisdiction to Addres®%! OEOT T 1 AT OAT - AGOAOOG T &# A 1T AAl . AOGOBOA OEO
4EA ATTITT 1TAx OOPDPI 000 | QIAEGEDADA PRIOCOFEAED AGKCET Addl OV  GADAQ
environmental matters of a local nature. The leading case in this regésd 14957 Canada Ltée (Spraytech, Société
ABAOOT OACAQ Opraytéch)Wherein thd $uprén@ fCourt of Canada (SCC) upheld a pesticide bylaw
passed by the Town of Hudson, Quebec to regulate and control application of pesticides on private propér
cosmetic purposes. In that case, provincial and federal pesticide legislation existed regulating similar subject
i AOOAOh EiT xAOAOh (OAOGI T80 AUI Ax AEA 1106 AgALkhdsa@EA AOOEIT O
Towns Act The principleof subsidiarity was put forward by the SCC in the decision as follows:

O1 #naking and implementation are often best achieved at a level of government that is not
only effective, but also closest to the citizens affected and thus most responsive to their
TAAAOGR O1 11T AAl AEOOEI AGEBAT AOOh AT A OI pPipPOI AOGEIT AEO
This presentation is a summary of the research | conducted regarding the principle of subsidiarity and its
relevance to Canadian municipal jurisdiction to protect water resources and natwal/ironmental features within
municipal boundaries from the impacts of human activities and development. | provide a summary of
administrative law principles flowing from Spraytech regarding subsidiarity and important role to be played by
municipalities h environmental protection as part of the tdevel regulatory regime.

2001 SCC 40 (CanLI§draytech at para. 3.
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Michael Large Faculty of Law, University of Victoria

Global Population Growth, and the Law: A Growing Theoretical Analysis
Imagine the following hypothetical scenario. The Primefi EOOAO 1T £ A AAOGAT T PAA AT O1 00
entitled Plan B3.0: Mobilizing to Save Civilizafieagarding the potential fallout from global climate change, and
how to mitigate this threat to global civilization. The PM agrees with the auttrO AT T OOT OAOOEAT AOOGAO
Countries everywhere have little choice but to strive for an average of two children per
couple. There is no feasible alternative. Any population that increases or decreases
continually over the long term is not sustainse.” 8 & E1 1 ET1 ¢ OEA Z£ATI EI U PIi ATTEI C CAD
most urgent item on the global agend4.
4EA 0- xEOEAO O1 1 AAA OEA xI Ol A AU AgAipiAs 10 OEA 0-80 «
laws and deliver funding to ensure that oral contraceptes and condoms are available throughout the country at
no charge, and (ii) launch a national media campaign framing global population growth as an urgent
AT GEOI 11 AT OA1 EOOOA j Ol CAOEAOR O0OI1 PI OAl "Y8PO6Q8
But before making any final decisions or announcemis, the government hires a Master of Laws student to
xOEOA A DPADPAO AT OxAOET ¢ Oxi NOAOOGEI T Oq O$0OAxET ¢ POEI AOEI U
attempt by the State to intentionally influence population levels using Proposal B3.0? Dregvprimarily on legal
OEAT OUh Eix [ ECEO OEA Cci OAOT i AT O AAEAT A OEA 001 bi OAl eo

U OA/

O

O
m

Nuthamon Kongcharoen Faculty of Law, University of Victoria

Rebuilding the Environmental Management Rights of Traditional Communities in Thailand
Thailand was once a countryich in rain forests and biodiversity, as well as being rich in ethnic cultures. As a result
i £ OAAOAT 1 pi AT 66 AT A OAmE Oi AGETT T &£ OEA 1 AxO AiI1TAAOTETC TA
have been stripped of their rights to access and managfeeir natural resources. During the period of King Rama
V, Thailand centralized and restructured its laws based on the civil law system. Consequently, those laws are
state-based and have developed a positivist legal culture. The legal rights of ethminority groups concerning
management of natural resources such as forests and water were eliminated.
As a result, ethnic minority groups became vulnerable, and changed from being -seHtaining to being
dependent on the market economy. Meanwhile, cerdlized natural resource management schemes caused
ecological degradation because of lack of public participation and environmental awareness. Therefore, over the
past 10 years, Thailand has been rethinking its position concerning local ecological knaydednd public
participation.
It is important to recognize the rights of traditional communities to conserve biodiversity and to reduce poverty
and social injustice. The question iIshow will Thailand implement the rights of traditional communities irs
positivist legal culture? The answer would hopefully be to recognize the collective rights of traditional
communities to access and manage their own natural resources by directly applying Thai constitutional principles
rather than statute-based laws.
Throughout this paper, the natural resource management practices of traditional communities will be described,
as will their attempts to survive the obstacles placed before them by the Thai legal system.

Marta Giménez Faculty of Law, University of Victia

The CIS as a new mode of governance in the implementation of EU environmental policy:
setting up the debate beyond the decisianaking process.

In 2000, the European Union (EU) issued the Water Framework Directiwmed at harmonizing water
managenent policy among the Member States through management at the river basin level. That is, the basic
unit of management does not correspond to political or administrative divisions, but ecological. In 2001, the
European Commission jointly with the Member Sies launched the Common Implementation Strategy (CIS) to
deal with the two main challenges posed by the WFD: the relocation of decisioaking power in water
management, and the ambiguity characteristic of EU legislation. The object of my paper is to amalthe
contribution of the CIS to the environmental policy in the EU. The objective of this strategy for implementation is
to bring to the same table of debate the different actors that participate in the implementation, which represent
different territori al divisions: the Member States, other countries non members (like Norway, and also candidate

® Lester R. BrownPlan B3.0: Mobilizing to Save Civilizaidew York: W.W. Norton & Company, 2008).
" Brown, 2008:133.

8 Brown, 2008:137.

° Directive 2000/60/EC of the European Parliament and oé&t&ouncil.
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and some neighbour countries), and the river basin, represented mainly by the environmental NGOs as observers.
This method represents a new policy of implementain very different to the traditional model of the States
dealing with it individually. It is the first time that a joint implementation approach has been taken in EU
Environmental policy. This new trend corresponds to the model of the Open Method of Cooation (OMC),
which is a new mode of governance used in EU poliyking, based on the adoption of notegally binding
documents as patterns or best practices to follow.

ROOM 1111a

Democracy, Political Activism and the Role of Courts

Chair:Ravi Mallotra
Daved Muttart, University of Ontario Institute of Technology

One Step Forward, One Step Back: Measuring Activism in the Supreme Court of Canada
Debates as to the proper role to be played by the Supreme Court of Canada revolve around the issue ivfsaot
However, the meaning and scope of activism is typically contested, sometimes vague and often manipulated to
suit the polemics of Court critics. Current descriptions of activism in the Court usually fail to measure the extent
of choice open to theCourt, the relative degree of activism or restraint represented by notable cases, or trends in
OEA #1 00080 EOOEOPOOAAT AAS 10 xAl1Th OEA £OOOOA Ei PI EAAOQGET
Commentaries by serious scholars, such as Kem@aBh, are almost exclusively qualitative; quantitative analysis is
often neglected leading to imbalanced analysis. Most commentary is based on a limited and skewed sample of
OEA #1 000680 EOOEOPOOAAT AA 1 AAdided vipw FOELT 1 OOA O EDEAOET T &
outlines of a more systematic rubric for the measurement of activism have been suggested, most recently by
Cohn & M. Kremnitzer, but their rubric has not been operationalized for largeale study.
Improvement will require ttA AAOOET ¢ T £ A xEAAO TAO AT A O1 AAOOAEET ¢ A OUO
decisions as possible. Decisions should be coded using both numeric and descriptive measures. A set of eight
criteria by which to measure each case is suggested, desed, operationalized, and demonstrated.

Marie Manikis, Osgoode Hall Law School, York University
)y O OEA #AT AAEAT #1171 OOEOOOEIT A OI OOAA T £ O1I AEAOAI bC
In matters of rights recognition, is Charter adjudication and consttional amendments an efficient and legitimate
way to inspire social change or is this task better fulfilled through legal education and training?
In the last four decades, the traditional Bbolar adversarial paradigm between the State and the accusedepent
ET 117006 Aiii11T 1Ax EOOEOAEAOQOEI T Oh EAO AAAT AEAIT AT CAA xEOE
system.
Since the enactment of the Charter of Rights and Freedoms, the Supreme Court of Canada has suggested that
some victims of cnines have rights and interests that need to be protected, such as privacy, equality and security.
31T A AA1 EAOA OEAO OEA #1 0O0O EAOGA A OI1T A OEOI OCE OEAEO EI
AT OOAT AE OEAOQEI 08 OétibnAin thel cAming Brodesd, Galsol bafieviddh thed A gis of an
accused and the rights of the alleged victim should be accorded the same weight and need to be balanced. Also,
Al O Oi i Ah AOA OF OEAOEI 08 EEOOI O istreteGrindrities dE $hQuidhe pArA AT 1T OEAAQ
of the judicial process.
In that sense, the Court seems progressive, but in a recent decision the Court no longer used the terms equality
AT A PDOEOAAU OOECEOOOHh AOO OAOEAO EGE CeH AR EG EF 60 ARG AAGODRS ¢ G OTEGTAE
The problem with judicial construction of Constitutionalism resides in the idea that interpretation is based on
ideology that can often shifts stands, especially when a matter is very controversial.
Also, unlike American Qgts during the Warren era, the Supreme Court of Canada has been reluctant to order
remedies that provide structure institutional reform and public policy, like structural injunctions. Canadian Courts
rely mainly on traditional simple remedies like exclasi of evidence, invalidation of legislation and stays of
pOT AAAAET ¢cO8 7EOE OEEO OUPA T £ ApbDOi AAER OEA Ai OOOO AOA OA
voting rights and samesex marriages, but these types of remedies reduce the coudbility to effect dramatic
social change. Constitutional adjudication and remedies should be limited when it comes to questions of public
policy in order to reinforce democracy.
Finally, in the United States, the creation of a Task Force on Victims of &imE AO OAAT i 1 AT AAA A 6EAOQEI
Amendment. This has been the source of considerable debate which has echoed in Canadian law, where some
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authors have studied the question in relation with the Canadian constitution. A specific and clear amendment

would contribute to more previsibility and permanence of rights recognition but the amending process in Canada,

which specialists have suggested also requires a referendum, is so difficult that for many questions, progress can

only be left to Charter adjudication

31T A 1TAAAET ¢ OAEIT 1 AOO EAOA OOCCAOOAA OEAO AT 1 OOEOOOEIT AT I
be obtained through legal education and training. Without the latter, recognized rights will always remain

vulnerable and uncertain.

The furdamental question that needs to be answered is whether society inspires constitutional change or the

values of the constitution inspire societal progress?

Philip C. Stenning School of Sociology and Criminology, Keele University

Politics, the law, and e way things are': prosecutorial discretion in ‘high profile', 'politically sensitive' cases
Since at least the early 20th Century, concerns have been expressed over unwanted "partisan political
interference” in the exercise of prosecutorial discretion,ral a conception of "prosecutorial independence” has
evolved as a convention to protect against such political involvement in prosecutorial decisiaking. While this
concept has served well, and been generally accepted, for most cases, its applicatidtigh profile”, "politically
sensitive" cases (for instance, involving considerations of national security), and the boundaries of legitimate
political involvement in decisiormaking in such cases, remain controversidh this paper | consider some recg
cases in the UK and South Africa in which these issues have come to the fore once more, and review the renewed
debates they have generated over the "independence" of Attorneys General and Directors of Public Prosecutions.
| argue that these cases illusate that the role of governments in prosecutorial decisiomaking in such cases,
involving as it does potential tensions between values of integrity, equal application of the law, and democratic
accountability, is culturally and historically relative, artiat accepted traditions of "prosecutorial independence"
may need to be reconsidered in light of 21st Century political realities.

4.005.30 pm
ROOM 1006

Feminist Activism, the State and Nediberalism

Chair:Diana Marjury, Department of Law, Carleto University

LiseGotelh 7711 AT 80 30O0AMAMetah 571 EOAOOEOU 1 &

Grassroots Antirape Activism on Neoliberal Terrain
Recent feminist scholarship on the implications of neoliberalism for Canadian feminist activism constructs a
depressing narrative of delegimization and silencing, especially after the 2006 cuts to Status of Women Canada
(Brodie 2007). What are the specific implications of these shifts for feminist campaigns against sexual violence?
With the decline of national feminist organizing, the reoval of state supports that had facilitated political and
legal interventions and the professionalization/depoliticization of rape crisis centres, the possibilities of new
policy and law reforms that might address the continued realities of sexual violenoay have indeed collapsed.
Yet this might also be a time for feminists to explore the creative possibilities of new strategies and tactics that
challenge the centrality of law reform and expand the terrain of the extdagal.
In 2008, a series of sexuassaults occurred in a neighborhood bordering the University of Alberta. It was not
until three women living within a oneblock radius were sexually assaulted that the Edmonton Police Service
released a public advisory. After a fourth attack on an eldemvoman in a suburban neighborhood, the police
xAOT ET CcO ET OAT OEEEAA AT A All xi 1 AT OIEOCEIC AliTTAd xAOA A
xET AT x0O86 4EEO DPAPAO Agbi i1 OAO OEA 11 AEI EUAOEIT 1T &£ OEA ' AOI
women who engaged in a postérand media campaign challenging the disciplinary and individualizing thrust of
police warnings. As | have argued elsewhere, at a time when national feminist organizing is in decline, antirape
activism is being sustained at local and grassroots level (Beres, Crow and Gotell, 2008). As the mobilization of
the Garneau Sisterhood demonstrates, however, such contemporary manifestations of antirape politics both
borrow from and also revise second wave strategies. This paperlwihalyze contemporary feminist antirape

“ My photos of these posters are available online at http://www.facebook.com/album.php?page=1&aid=40847&id=641545597.
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bi 1l EOEAO ACAET 00 OEA AAAEAOI D 1 A& TAIT1EAAOCAIEOI AT A A@gbiicC

AgAI DT A 1T £ OOEEOA xAOAo6 000 MDEARADSR, | refds&th chandefny fe bsdaoka $) 9 AAT DA
pathetic f**k like you) conducted anonymously and without links to established organizations, interrupts rape
culture by calling upon women to actively reject their assigned role as safepnscious victimgn-waiting.

Melissa Haussman

Of Abstirence, Poverty, and Massive Federal Funding:

a Critical Review of the US AbstinerBased Program from the 198@909
This paper highlights the central paradox in abstinendmsed funding by first the federal and then state
governments in three waves (unde Presidents Reagan, Clinton, and Bush Jr) since the 1980s: that while it is
aimed at the powerless, it is funneled through statbased centers, enriching them greatly. Many of these centers
arethesel Al AA O#OEOEO 00ACT Al AU di#chdsiéhfabinGiéa birthtekdkddl expdridnée, D OT OEA A
and will not refertoprcAET EAA AAT OAOOS 2AAAT O OOBAEAO EAOA OEIT x1 E
in the US and Canada about accessing funds from US foundations and the federal government. ¥amgle,
Conservative MP Maurice Vellacott, former Chair of the Parliamentary i@ Caucus (PPLC) is on the Board of
Directors of such a center (and is listed as a founding member) in Saskatchewan, receiving money in part from
Focus on the Family and aSJreport recently highlighted that, in a new twist, such organizations can apply
directly for federal funding even if the state government, finding the program overly restrictive, cancels its
participation® 417 AAOAh OEA OAOEOEOR MDEAOADTEAGDA AORRAEEAA ENNNO T £
through this program.
The paper will conduct analysis on two levels. The first is a discodrased analysis of how the different
Presidential administrations of Reagan,Clinton and Bush Jr., coupled with CéngrOEi T Ai |1 AAAAOOEEDPh OO
abstinenceAAOAA POT COAI AO Oi T OAIT 1T U Ai OOAAOS8S y O xEI 1T Al O AlId
second level is to look at the actual nuts and bolts of the funding mechanisms used to transfer these madingea
TAOGET T Al O OOAOA 1 AOGAI ET OEA 53h OOAE AO OEA OO0AOQOIT Al 2

0

(@}
>

(PROWRA) of 1996 (the Gingriehi ET OT 1 AAATI OA 11 OxAi £ZAOA OA&E Oi 6qgqh 4EOI A
O#1 1101 EOU " ACGAMOAACEGHTOAT] AR 1 %q AOT AO8 y O xEiI 1 Al O AOOAI
OAAAEOAA AU #A1 AAREAT OAOEOEO POACI AT AU AAT OAOOS6 &EOIT T &1 AOBC

other organizations. The conclusion will highlight the paradox beegn a policy which enriches those opposed to
abortion and reproductive choice generally and while prescribing and proscribing the behavior of people receiving
public funding (in the US). It concludes that such a stance is unworkable in a democracy.

LyneOssome

Structural Dynamics of Gender and Sexuality in R@sinflict Reconstruction: Case Studies in Africa

Within the economic context of wars, many observers have noted that poverty and violence go hand in hand.

There is a strong negative relationship b&een economic prosperity and crime across countries, as well as a link

between low income and the occurrence of civil war. There are a number of theoretical explanations for the

Ai PEOEAAT Al AEI OEAO xI11 AT 80 1 AOAQi& éxacerBaies thet Quibérdbily AOOET ¢ DA
to sexual and gender based violence. One hypothesis consistent with the empirical patterns referred to here is

that the large negative income shocks associated with armed conflict are a driving force behind sexual naae

against women and girls, particularly during conflict. It has also been argued that in Africa the political contexts of

xI TAT80 11 OAI AT OO EAOA OAT AAA O ET &£ OAT AA OOAOGAOGSE AT CACAI
and genderbased violence dring conflict. In addition, state policy on raistribution and reallocation of
resources during postA 1 1 £1 EAO OAAT T OOOOAGEI T OUPEAAIT U OAMEI AAOO A Al Ol

security and sovereignty over nediberal agenda espousig legal protection, redress and reparations to
citizens/victims. On the other hand, freenarket economic policies, while challenging the role of the state as a
protector and promoter of rights, also open up crucial spaces for minority group concerns thamerge as
competing forces for limited resources available for posionflict reconstruction. In other words, legal and social
justice literally stands in antagonism to political and economic development, a situation that is bound to be
exaggerated by a glbal economic meltdown that delegitimizes the notion of the market as a panacea, and could
enforce a more strategic role for the state in responding to human rights violations in Africa. This paper examines
the geo-political dynamics of the economic crisidpcusing on the potential recharacterisation that is likely to
occur within spaces addressing issues of democratization, human rights, good governance and accountability in

AT EOOA (AOOOI AT AT A 0AOI ET A HéW Gitana Sperfald 2009i0rthGimiAgl abd EliZal®th ! AOT AAOAh 6
ZwerinGh O$ A1 CAOI O Qus; FaIRROB, A®4A diidgffigures from the Sexuality Information and Education Council
of the US (SIECUS), available at www.siecus.org.
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post-conflict societies in Africa. In particular it focuses on sexual and gendbaised violence as a structural
problem, interrogating what a weakening of the nediberal grip on legal structures and the culminating influence

of state over legal, political, social and economic dimensions of reconstruction mean for the fight to end imipu
around sexual and gender based violence experienced during conflict. Is the human rights regime likely to benefit
from a shift towards an inwardoriented engagement with the political economy?

Paul Millar, Department of Community Health Scigces, Brock University

The role of aboriginal status and gender in the police response to homicide in Canada:
a test of Donald Black's theories

Donald Black argues that the degree of legal response to crime varies according to the relative social stdttieo
victim and perpetrator. The charges laid by police are an example of the first stage of legal response, which
eventually includes prosecution, determination of guilt, sentencing and parole. In this study, charges laid in
response to homicide are us# as an example. Homicide is the most serious, most carefully and consistently
investigated of crimes and hence should have the least influence from social location. The central research
question in this project is whether the police response to homicid#epends on the social location of the victim
and accused, where social location includes aboriginal status and gender. The homicide survey from the Canadian
Centre for Justice Statistics to test a multivariate model explaining the charge laid. In Canadmsiaughter is the
main opportunity for leniency since there is no minimum penalty; both murder charges have a minimum sentence
of life.
The model controls for legal aspects of the case and other factor to see if social location affects the likelihdod o
receiving a charge of manslaughter (versus murder) according to the predictions of Donald Black. The results
indicate that both legal and social factors affect the police response to homicide, but not in the manner predicted
by Donald Black.

ROOM 1R
Intersections of Critical Criminology and Socidegal Studies: Possibilities and Perils (II)

These panels will explore the place of critical criminology in relation to the field of scel#gal studies. We invite
papers that discuss matters relevant tthe intersection of critical criminology and socitegal studies by means of
theoretical and/or empirical inquiry. In particular, we encourage papers that interrogate the current state of
criminological research and that push toward new criminological psibilities.

Chair: Andrew Woolford, Department of SociologyUniversity of Manitoba
Jodo Vellosg Department of Criminology, University of Ottawa

Criminal Law as an Epistemological Obstacle for Criminology: Setting a Research
Agenda on Exclusive Forna$ Control in Contemporary Societies

This presentation calls for reviewing the role that criminal justice and criminal law playstructuring the set of
dominant conditioning questions in criminology. While critical scholars hasaggested different appraches to
criminal law and to the criminal justice system (innovations, new rationalities, reform, decriminalization,
abolitionism, etc.), criminologists still largely focus their work on these. In part, this happened because the idea of
OOAT AAOEXEERAGAD TEACE@M®DOAI T U AAAT O1T AAOGOOIT A AO AAEiI ¢ OEA OAI
OEEO 1 ECEO EAOA AAAT OxEOEET OEA OOOA6 i &£ OEA AOEOEAAI AO
1990s, it should not be within the true of commporary critical socidegal discourse. Based on soclegal
approaches and past fieldworks, | argue that the criminal justice acts as an epistemological obstacle to the
development of criminology as a discipline or as a field of study. | suggest an erth conception of the penal
FEAI Ah xEEAE ETAI OAAOG 110 111U OEA AOEIETAI 1Ax OAAITh AC
prominent locations of institutional punishment such as: regulatory criminal law, civil courts, immigration law,
military law, parole boards and other administrative law systems. There is a lot of evidence supporting the fact
that these noncriminal normative systems play an increasing role in framing social reaction today despite the fact
that it has not drawn sufficientattention from criminologists.
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Diane Crockeh $ADAOOI AT O 1T £ 31T AETTT¢U AT A #OEIETTI11TGCUR 3AET O -AO

Practicing Critical Criminology
The Nova Scotia Restorative Justi€@ommunity University Research Alliance (NSBURA) is an alliance of
academics, government departments and communithased agencies working together to study the
institutionalization of restorative justice. This presentation will offer observations on my experiences as a critical
criminologist working on the NSRELCURA where |ihd myself studying a topic (restorative justice) and using an
approach (partnerships with community and government) that concern many critical criminologists. From this
vantage point, | will argue that the practice of critical criminology has much to teafrom the ways in which both
restorative justice and community based research apply their theories in practice. The presentation will also
outline the enabling and constraining possibilities of practicing a critical criminology in a project such asNB&J
CURA.

Caroline McDonaldHarker, Department of Sociology, University of Alberta

| AODOAA 711 AT 80 3OAEAAOEOA -1 OEAOEIT ¢ ) AAT GEGEAOGY 4EA 21
Over the past several decades, there has been considerable academic, policy,pafdic attention paid to the
social problem of domestic abuse in Canad®ne result ofthis increased attention is that a laye body of feminist
criminological literature on domestic abuse has developed. However, with the recent move in feminist

criminol T cU O1 xAOAO A@bli 1 OAGEI T O 1T &£ AEEEAOAT AAOG AiT1 ¢ x11ATAh
Al 1T £l EAODATh ATA xT T AT80 OOAEAAOEOGEOU AO OT AEATT U AiT1 OO00OA
to specifically consider an important ashA O 1T £ OEA OAOEAAR EAOAOI CAT AT 6ORh 1 061 OEE

lives-their mothering. The failure of this literature to examine mothering as another important aspect of abused

xIT TAT80 1 EOAG AT 1 OET O-Atanding rese@dh GrdEEhichAiddiDaeEtEA worhen Twith

AEE]I AOAT AOA Op OI OEOAA OEI A0 1T1TOA TEEAI U O AgPAOEAT AA
OAODPT 1 OAG O1 OEITT AT AAR x1 1T AT80 EAI P OAAEEI ¢ AET EAAOR Al
interventions areshaped by a diversity of factors, particularly their status/role as mothers; and a large number of

OAOGEAAT 6O ET xT11 AT 80 OEAI OAOO A OMsmallibdifdk @rdnisicAndiiolbgedd T EAA AU O
literature on mothering in the context ofdomestic abuse has recently emerged. However, this literatunas been

criticized by the critical feminist criminological literature on domestic abuse and mothering for failing to

J

OPAARAEEAEAATI T U Ai 1 OEAAO OEA OOAEAAOE énh tokrtidlly &@hineAfused | £ AADOOA L
xIT TAT8606 11 OEAOET ¢ EIT 1ECEO 1T &£ ATTETAT O EAATTTCEAO T £ 11 OEZ
O1 AAOOOGAT AET ¢ AEOOOh AAOOAA xi i AT 80 OOAEAAOGEOAthati OEAOET C E
ATTETAT O 11 OEAOCET ¢ EAATTTCEAO EAOA 11 AAOOGAA xi1 1 AT 8680 OOAE!S

which intersections among the social context of abuse, gender, social class, and race and ethnicity shape abused

xT 1T AT 80 OOAE Adhdetitzd I thisrégdrd) Ewill discuss how drawing on both Patricia Hill Collins

OEAT OEUAOGETIT 1 4&£ 11O0EAOEITA AO Oi1ATAgPpAOEAT AAR AT A 1 1TAO
identity/subjectivity may provide a useful framework for examiningra understanding how abused women

construct themselves as mothers, what discourses abused mothers draw from, resist, and negotiate in

constructing themselves as mothers, and how intersections of the abusive social context, gender, social class, and

racealhA AOET EAEOUh OEADPA AAOOAA x1 1T AT 80 Ai1 OOOOAOQEITO 1T £ OEAI
Joshua Freistadt Department of Sociology, University of Alberta

Phenomenology and Critical Criminology
Governmentality scholarship currently dominates the field of critical crintlogy. Although these projects have
considerable merit, they often focus on the official discourses used to order criminal justice and seldom reflect on
the lived experiences of the subjects and practitioners involved in the justice system. Phenomenolagythe
other hand, takes reflection upon our embodied experiences of the world as its aim. This paper asks: What does
phenomenology have to offer critical criminology, if anything? To open discussion on this question, this paper
reviews scholarship in thisarea, highlights tensions between critical criminology and phenomenology, and
suggests possible areas of compatibility.
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ROOM 702

Sociolegal Theory
Chair:Christiane Wilke Department of Law, Carleton University
James A. FreemanDepartment of Soadlogy, University of Victoria

An Examination of the Legality and Ethics of Emile Durkheim
The dynamics of Sociology require several perspectives to be considered in order to formulate generalizable
statements regarding equitability and social justice. Th@ractice of normative sociological reasoning, which is
grounded on the concepts of ethics and morality, are fairly discursive. Robert Alford has, however, argued that
there is a solid foundation to sociological perspectives that is primarily based oreaanical trio of thinkers: Emile
Durkheim, Max Weber and Karl Marx. While sociology has grown beyond most of the concepts prescribed by this
triumvirate in terms of precision of measure, | will argue that their perspectives still dominate the analysishaf t

O1 AEAIT 8 yl OEEO PAPAOh ) xEI1l 1T A£EAO AT AT AT UGEO 1T £ $00EEA
an important foundation for any attempt to understand law using a sociological lens. More specifically, | contend
that, in partick AOh AT A@AlT ET ACETT 1 &£ $O00EEAEI 80 AT AU 1T &£ x1 OE T FEEAC

sociology and the law, including the formation of legal institutions and the social construction of legal fact.
Patrick McLane Department of SociologyUniversity of Alberta

Violence and Decision: Theories of Law in Benjamin, Derrida and Agamben
This paper considers the work of Walter Benjamin, Jacques Derrida and Giorgio Agamben as relevant for

(1996a) has argued that law is founded and preserved only by violence which subsumes particular situations

under general rules. Therefore, he says, law is divorced from justicevhich he defines asursuit of the best

possible ends in unique situations (1996a: 247). Derrida (1992) adopts Benfarfin &£ Of 01 AGET T 1T £ EOOO]
matter of engaging singularity but rejects the accompanying indictment of law. In contrast, Agamben (1998)

generalizes Benjamia (alysis of law andriolence to account for and argue against the Western political order in

toto.

While Derrida and Agamben may disagree on almost all poir@s& i O AlAw: Th& Mystical Foundation of

Authorityd | $ AOOEAA zSade SpveleigriPoehntl Bare Life (Agamben 1998) must be understood

as two divergent but equally illuminating responses to th® # O E OfE/fblénded | " AT EAT ET TYYWAQ AT A
expound not altogetherincompatible possibilities for politics.

Amy Swiffen, Department of So@logy, University of Alberta

Law, Sovereignty and the Biopolitical
4EEO DPAPAO AAEZET AO A OAOEOEO 1T &£ O1 OAOAECiI 6U8 ET OEA DEEI
determining sources of norstate legal authority in international contexts.l explore new developments in natural
law theory that legal authority is not derived from sovereignty, but from an Aristotelian concept of common
GiTAh AAEET AA OAOET OOI U AO OEOI AT EOUSHh OEOI AT mdEICEOOS 1 O A
turn to new theories of biopolitics. First, | argue that the Aristotelian conception of the common good has
different political implications today than it did for the Greeks, largely because of a shift in new natural law theory

away from the ideaof a presupposed lawgiver and toward an idea of law as naturally purposive. The shift away

AEOT T A TTO6EIT T &£ A AEOET A CcOi 01 AETI C &£ O 1 AcAi AOOEI OEOGU i A
not be taken up in contemporary legal debates withut serious revision. I then argue that legal authority
i ACEOEI AOAA ET OAI AGEIT O OI EZEAE 1O OOOOOGEOGAI 8 EO OAI AOAL

O OAOAECT OUBHR xEEAE EO | OCAiddulieibysigestig that ldgal anBlyso & @d OE OA O |
relationship between law and morality should be supplemented with a focus on the relationship between law and
life.
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Nicolas Carrier Institute of Criminology and Criminal Justice, Carleton University

Legality as Legimacy:

Law, Power and Force in Luhmann's Theory
The posthumanist sociology of Niklas Luhmann has been interpreted as promoting a gruesome debasement of
any critical engagement with domination. This paper suggests a quite different interpretation some of) the
consequences of his conceptualization of law as a social system. It suggests that Luhmann's epistemology and
theory can instead lead us to a rather anarchistic posture. It suggests that bisuvre can nurture a critical
engagement with law, ndably in constantly focusing on legal authority's tautologicalnot mystical - foundation.
Using Canadian criminal law as an empirical anchoring point, the concepts of power and force in Luhmann's
theory are discussed. If (criminal) law is taken as devaiflany transcendental foundation, resting on a capitalized
-not capillary-power, then we have a framework that helps us to relentlessly criticize criminalizing discourses and
criminalization practices, while avoiding the pitfalls of the governmentalityype.

ROOM 1816

Extractive Industries and Environmental Justice

There is a perception that Canadians are closely connected to their land and territory, and that this territory is an

essential part not only of their survival and welleing but also oftheir national and individual identities. Indeed,

OEA #A1T AREAT ET AOOOOEAI AATTTiIU xAO AAOGAITTPAA 11 OEA AAAE
of these extractive industries, such as tar sands and other mining, forestry and fishing, hereated certain kinds

of wealth and benefits, they also impose a wide array of harms, not only to the environment, but to the social and

economic health of many. This is despite the fact that these industries are governed by an extensive network of
environmental laws, policies and regulations at all levels of government. This panel will investigate the extent to

which the regulatory framework governing extractive industries in Canadeeflects our understanding of

environmental and social justice in Canada

Chair:Judy Stewart, Faculty of Law, University of Calgary
Nathalie Chalifour, Faculty of Common Law, University of Ottawa

Redefining the Public Interest in Environmental Assessment
Sarah lives in the small community of Fort Chipewyan, Alberta. Skel4 years old and has recently been
diagnosed with a rare form of cancet* She is not alone. According to a community physician, cancer levels in the
area are at levels far higher than the provincial or national averatfeThe community is located dowrtseam from
OEA x1 01 A0 1 A OcCAethctidhioffol itod GeE Fands. EFéW ik thedddmmunity doubt the links
between the tar sands and the contaminated water, food and air that are believed to be the source of their health
problems!®
Eachi £ OEA ET AEOEAOAT OAO OAT A DPOiI EAAOO ET OEA CEATO 11
through an extraordinarily long and complex regulatory approvals process, including environmental assessment.
The environmental assessments haveach concluded that the proposed projects, modified by a number of
i ECECAOETT AAOQEI T Oh AOA OET OEA POAI EA EI OAOAOOGS
50ET ¢ 3A0OAESO0 OOI OU OF EI 1 OOOOAOA 1TuU AocOi AT OOh OEEO DAE
determinations of what is in the pblic interest when they conduct environmental assessments of extractive
industrial projects. For example, are these projects in the interests of Sarah and her community? How do Sarah
AT A EAO AT i1 O1TEOUBO ET OAOAOOO demknairatiods? Hhe @aper Gisedsse®rholv A1 6 O DOAI
the public interest is (or is not) defined and treated in environmental law, and what factors are (or are not) taken
into consideration when joint review panels make this determination. | argue that the public irest

(@}
-
m
b

HFor the purpose of this paper, Sarah is a fictional character. However, her circumstarare derived from reports of actual

events. See, e.g., Peter Woodfortealth Canada muzzles oilsands whistlebloweNational Review of Medicine, Volume 4, No.

6 (March 30, 2007), online ahttp://www.nationalreviewofmedicine.com/issue/2007/03_30/4_policy_politics1l_6.html

2See, e.g. Patrick BrethoulVhy is Cancer Sweeping Tiny Fort ChipewyafifelGlobe and Mail (May 22, 2006).

13A November 206 study by Suncor Energy showed arsenic levels in moose meat used by community members to be 453 times
higher than the acceptable levels. A later study by Alberta Health estimated the arsenic levels in such meaBattiiies higher

than acceptable leved. Seeln Depth: Fort Chipewyan, CBC Edmonton Feature, online at:
http://www.cbc.ca/edmonton/features/forchipewyan/indepth.html.
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determinations in environmental assessments relating to extractive industries are flawed in part because they are
based on an incomplete range of factors. | examine two flaws in particular, notably the failure of the panels to
take adequate considerdon of non-market values such as ecosystesgervices and social justice considerations
such as gender.

Heather McLeodKilmurray, Faculty of Common Law, University of Ottawa

Sustainable Development in Canada: CBshefit Analysis, Environmental Justicend the Alberta Tar Sands
Canada is a strong supporter of the concept of sustainable development, and of the UN Millennium Goals and the
*T EATT AOGAOOG ' AGEIT 01 AT h xEEAE EI Al OAA OEA AOAl Ci Al O 1 &
OAT DQORT OEOI 11 AT OA1 OOOOAET AAEI EOU68 4EAOA EO A DPAOAADPOEI
creation, while environmental destruction increases poverty, and Canada supports many efforts and projects
designed to assist developing countries to achie sustainable development. However, domestically, the

of massive and varied environmental poverties.
This paper will investigate whafflaws in the Canadian regulatory structure permit such clearly unsustainable
developments as the tar sands. In particular, the paper will focus on cbenefit analysis, its advantages and
disadvantages, and how it is being applied in the context of taands to justify the argument that they are
creating wealth and are necessary to the Canadian economy. It will also investigate the extent to which tar sands
create significant and varied kinds of environmental injustice by ignoring and undervaluing thetsaand harms,
and their uneven distribution, within Canadian society, and between the developed and developing worlds. It will
include proposals for change to ensure that Canada meets its international and domestic commitments to
sustainable development.
Sophie Thériaulh & AAOI 67 AA AOI EOh 5T EOAOOCEOT Ad/ OOAxA

4EA %o OOAAOEOA )T AOOOOU AT A )T OEO 0AT PI ABO &i T A 3AA(

Governance in the Age of Global Warming and Sea Ice Melting

This paper reflects on the competing claims made byctic-Rim States regarding ownership of the Arctic seabed
and their implications for Inuit food security. It argues that food security requires that Inuit have increased control
over the governance and uses of the Arctic Ocean seabed and its resourceshénlast decades, environmental
pollution, especially global warming and the contamination of the Arctic food chain lpersistent organic
pollutants, has become the most daunting threat to Inuit livelihood and food securitfhe pressure exerted by
environmental pollution on Inuit societies might also intensify in coming decades with increased accessibility of
the Arctic Ocearfor cargo navigation and the extraction of the natural riches from the Arctic Ocean seabed.
With the fast changing Arctic physicakhdscape due to global warming and sea ice melting, the interests of States
and the private sector for the natural resources of the Arctic Ocean have increased tremendously. ARitic
States, including Canada, are currently in the process of mapping ttegabed in order to claim ownership and
sovereign rights over their continental shelf and its resources under the provisions of thel198®v of the Sea
Convention Through this process, Arctic States are attempting to share among each other the ownership of
OPAAAO AT i DOEOAA ET )1 OEO PAI PI AGO AT AAOOOAT ETI AT AT Ah xEE
This paper explores alternative ways of speaking about the Arctic Ocean that would give Inuit a central role in its
governance and foster beir livelihood and food security.

William Amos, uOttawa-Ecojustice Environmental Law Clinic

Reforming Provincial Mining Laws Across Canada
Canada's public interest environmental lawyers have been active in the area of provincial mining law reform
across Canada. In particular, efforts have been made to transform the fresstry system, which allows the rights
of mining companies to trump the interests Aboriginal peoples and property owners. For instance, under the
Ontario Mining Act, prospectors can stak claims to the minerals on both public and private lands without
notifying or consulting with land owners or with Aboriginal peoples who have rights in the land.
This presentation will discuss the key elements that have been proposed by Ecojustice torrefQuebec and
Ontario's mining laws, in order to ensure that sustainable mining can occur. The proposed legislative amendments
relate to three imperatives:
E 2ANOEOETI ¢ AITOAT O T &£ 1TATA 1T x1AOO AT A 1 Al OEQiEg AT DPAT BT A
activities can occur on their lands;
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E )i Dl Al Al OET @se QdqrigipiioAtb allbwkg éxploration or mining operations to proceed to
ensure environmental, social and development needs are balanced; and

E %l OOOET ¢ Al 1l AgpinjedtsGakdthd derutidyioflenvirdamefthl assessment to ensure that
environmental and socieeconomic impacts are minimized.

By providing provincial governments with a framework for modernizing their archaic legislative regimes,
Canadian jurisdictiong£an demonstrate that it is a world leader in balancing the management of its significant
natural wealth with the interests of Aboriginal peoples, landowners, the mining industry and the public.

ROOM 1111a

Legal Rightsand the NecLiberal State: Protectng Employees and Citizens or Commaodifying/orkers and the
Environment?

Chair: Laureen Snidéer $ ADAOOI AT O T £ 31 AETT T cUh 10AAT 860 51 EOAOOGEOU
Garry C. GrayResearch Action Alliance on the Consequences of Work Injury

Turning Workers into Lawyers: Individu&esponsibility and the Legal ReAround
The notion of a health and safety offender has traditionally conjured up images of negligent employers and
corporations sacrificing injury and death for profit. In fact, this conceptualization of the health and estgf
offender has become further entrenched as health and safety now finds a place within the criminal law of Canada.
Despite this apparently enshrined notion of who is a safety offender, this paper takes the position that the
concept of who is responsibldor safety is actually becoming more blurred. The reason for this is that in the day
to-day regulatory sphere workplace safety is undergoing a process of responsibilization. Workers are assigned
ever greater responsibility for their own safety at work ah are held accountable, judged and sanctioned through
this lens. Under individual responsibility discourses of health asafety, workers are increasingly forced to adopt
a rightsdefined identity. However, safety rights require that workers trigger law flough complaints and refusals.
In this presentation, | will examine how workers are responsibilized, or forced, to take up legal work in order to
have their safety rights enforced.

Katherine Lippel Faculty of Law, University of Ottawa, Law Faculty
Michel Vézina,Institut national de santé publique du Québec

0071 OAAGET ¢ x1 OEAOOS 1 Al OA1 EAAI OEq bi OAT OEAI AT A 1EIEOO | £

legislation
This presentation will explore the role of labour inspectors of theoBmission de la santé et de la sécurité du
OOAOAEI j#334qQq ET OEA Ei bl Al AT OGAGEITT 1 &£ OEA CAT AOAI AOOU

(OHSA), with a specific focus on the scope of the powers of inspectors with regard to psychosoci#l fastors
associated with work organization. In 2004, Québec was the first North American jurisdiction to enact legislation
prohibiting psychological harassment in the workplace, although it did so by amending the Labour Standards Act
and not through amendnents to the OHSA. Since the migighties Québec has, very selectively, accepted
xI OEAOOS AT i PAT OAGEI T AIAEI O & O 1 AT O6AT EAAI OE bDPOI Al Al O
psychological harassment. Reduction of psychosocial risk factors,lirting psychological harassment, can be the
subject of an order by CSST inspectors, who are responsible for enforcing the OHSA, and ensuring that employers
comply with their obligation to protect the physical and mental health of workers. Relying on an &ss of case

law and selected interviews with key informants, we will present a summary portrait of interventions by
inspectors with regard to the protection of the mental health of workers. We will conclude with a description of a
recent intervention that illustrates the important role that can and should be played by labour inspectors in the

pOi OAAGEIT 1 &£ xiI OEAOOCS 1 A1 OAi EAAiI OES
StevenBittleh $ADAOOI AT O T £ 31T AEI 1T cUh 10AAT 80 51 EOAOOEOU
Laureen Snideh $APAOOGI AT O T £ 3T AEITicuh 10AAT 60 51 EOAOOEOU

SafetyCrimes: The Crime (Un)control Industry?
There is an important body of critical criminological and sodiegal research that examines the crime control
industry that has emerged in response to traditional street crimgsthe market-driven, profit-making erterprise
OEAO AAOAOOAT U AEAAAOO O1I AEAOUGO 1100 1 AOCET Al mgAA CcOI ODO¢
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industry argument when applied to the issue of corporate crime. In particular, it interrogates the crime

(un)control industry that has emerged in response to recentCriminal Codeamendments aimed at holding

corporations to legal account for workplace injury and death. In addition to examining the discourses and

knowledge claims that shaped the law and minimized its applicability, the papexplores the attendant industry

T £ 1 AxUAOO AT A Ai 1001 OAT 006 OEAO EAOA OO0deahdvkds toOET AA OEA
corporations on the measures needed to avoid criminal responsibility. Drawing from the empirical findings of a

larger gudy on corporate criminal liability, the paper argues that, unlike the traditional crime control industry,

with its builtin incentives to ensure a steady flow of consumers (offenders), the corporate crime (un)control

industry is oriented towards profitmaking exercises that help to ensure that corporations avoid getting caught in

OEA AOEIi A AT100I1 xAAs 4EA EI PI EAAOEIT 1 &£ OEA PAPAOEO EET A
priorities, as well as in terms of the possibilities of holtj corporations accountable for their harmful and illegal

acts.

AprilGirardh $ ADAOOI AT O 1T £ 31T AET T T cUh 10AAT80 51 EOAOOGEOU

Suzanne DayDepartment of Sociology, York University

Laureen Snideh $ADPAOOI AT O 1T £ 31 AEITT cUh 10AAT 80 51 EOAOOEOU
Tracking Envird | AT OAT #OET A OEOT OCE #%0! d #AT AAABO %l OEOITIT AT O #1E

This study examines environmental crimegscorporate crimes rooted in economic production which impact the

environment beyond the workplace.This study analyses shifts in ¢éhregulation and governance of environment

crime over the 20 year period since the passage of the Canadian Environmental Protection Act (CEPA). Passed in

1988, CEPA is the cornerstone of federal law, the only legislation covering all of Canada. Using lannua

enforcement records produced by CEPA and related document&nvironment Canada Reports on Plans and

Priorities, Senate and House of Commons filtlbA A O OAOEAXxO T £ #%0! 3IYYY AT A %l OEOI T i
these reviewsz the paper empirically documets the process, compromises, assumptions, assertions and silences

that have shaped the successes and failures of CEPA, and links these to relations of power in thiheeal state.

Monday May 25, 2009

9.00-10.30 am

ROOM 1006

Aboriginal Issues

Chatr: L. Jane McMillanDepartment of Anthropology, St. Francis Xavier University
Kerry Sloan Faculty of LawUniversity of Victoria

&ET AET ¢ OEA The Sedbch o1l Leyal Righits Griel Bligtorical Communities in BC Follddndey
The Supreme Cotrof Canada inR. v. Powleyhas stressed the importance of evidence going to historical
community continuity in proving Métis rights. This has caused particular difficulty for claimants in British
Columbia, where cultural compIeX|ty, geographlc dispersahd other factors have caused doubt about whether
O0OOA OEEOOI OEA6 -1 OEO Aiii O1 EOEAO AGEOO EI OEA bPOI OET AAS
-i OEO EEOOI OU xAOO 1 £ OEA 21 AEEAOS 7EOQOE|I OGEOGROEMOT OOA,
communities, BC Métis rights claims based &owleyare likely to fail and, in fact, have failed so far. Fortunately,
historical research projects have recently been launched, but more work is needed, especially in the area of oral
history reseach. Gaps in the law need also to be addressed. Without expansion d@nterpretation of Powleyto
allow for more Aboriginallybased conceptualizations of community, the complexities of BC Métis history will be
ignored and Métis rights in BC will ceage have any practical meaning. One possible way to go forward may be
to rely on the expansion of thePowleytests for community inR. v. Laviolettand R.v. Goodon.
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Kristen Gilchrist Department of Sociology & Anthropology, Carleton University

031 EABO xEAT . AOGEOGA xii Al CAO i OOAAOAAR ) EAAO OE!
A Critical Exploration of State, Police, and Press Reactions to Murdered and Missing Aboriginal Women
More than 500 Aboriginal women, many from Western and Prairie provinces have gone mgsnd/or been
i OOAAOAA OET AA OEA >YQP3O8 -ATU T &£ OEA | OOAAOAK ax1 i AT AOA
considerable proportion of these cases remain unsolved. For many years, families, friends, and advocates of
murdered and missing Abdginal women across Canada have criticized government, police, and the news media
for failing to protect Aboriginal women and for allowing violence to continue with relative impunity.
In order to better understand these issues, an Indigenous interlockirfgminist perspective is adopted. This
approach unlike most mainstream feminist theories clearly situates the roots of violence against women within
their colonial contexts while simultaneously exploring the complexities of race, gender, and class. Thig@ggh
connects the violent legacies of colonialism, sexism, racism, and poverty with violence against Aboriginal women
today and how these legacies shape social responses to victimization.
Focusing on four case studies of murdered and missing Aboriginalmen, this paper provides an overview and
critique of state initiatives, police investigative strategies, and patterns of press reporting. Data is drawn from
empirical research, government reports, police websites, news coverage, press releases, and pstatements
i AAA AU OEAOEI 086 #&ZAiEI EAOR MEOEAT AOh AT A AAOI AAOAO8 &ET AEIT
short-sighted and overlybureaucratic, while oftentimes missing persons police protocols are applied
inconsistently, and press coverages lacking and/or relies on Aboriginal stereotyping. Overall, state, police, and
press reactions are inadequate and require immediate remedy.

Margaret Stephenson TC Beirne School of Law, University of Queensland
Here Today, Gone Tomorrow: Aboriginal Pexty Rights in Australia and Canada

This paper willcritically assess and comparéndigenous property rights in Australia and CanadaVhile the
concepts of Aboriginal title share a similar jurisprudence in both Canada and Australia approaches to Aboarigina

title in Australia differ significantly from those in Canadd.T ! OOOOAT EAh OEA IVYVYT (ECE #1 000
title in Mabo v The State of Queenslafitio2)(1992) 175 CLRWas the first time since white settlement that the
rights of thetradiOET T Al 1T x7T AOO EAA AAAT OAAIT CT EUAA8 4EANativei 1 T17 xAAl OF

Title Act 199attempted to provide a balance between Aboriginal rights and the interests of others to resources;
however, subsequent amendments to that Act seriouslgroded many of its protective provisions andeadjusted
the balance.In Canada, the history of recognition of indigenous land rights was very different from that in
Australia. The Crown in Canada had had generally acknowledged Aboriginal title. This wais\axl through the
Royal Proclamatiomf 1763 and the Indian treaties. However, in the province of British Columbia, a very small
section of that province was covered by Treaty, and a general denial of Aboriginal land rights prevailed. The
situation in Brtish Columbia was not dissimilar to the situation in Australia. It is not surprising that the key cases,
such asCalderand Delgamuukw that led to the recognition of the concept of Aboriginal title in Canada have,
originated in British Columbia. In Canala OEA 3 YVYQ 30D OAI[ Felgamiu®OOEsiGh GoliAbaOET 1T ET
[1997] 3 SCR 101hat Aboriginal title includes both the land and its resources mandated new regimes to
accommodate Aboriginal title.
This paper will investigate whether the promise dflabohas been fully delivered in terms of indigenous property
rights. It will question whether subsequent cases and amending legislation in Australia have reinterpreted
indigenous rights in a diminished capacity so that traditional owners have been effeety denied their
entittements. The nature of Aboriginal title, proof of title, and extinguishment of title were all key issues to
AT AOCA &EO01T 1 OEA | OvaboddcisiéhfahdwerebsBues thal vidfe @ldoQaised in the Canadian
30D 0OAIT A DetgarBudkiddecision. This paper will focus on these key issues:

. The nature and content of Aboriginal/Native title and what resource rights are encompassed in the

title,
. The requirements to prove Aboriginal/Native title, and
. The principles of extinguishment
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ROOM 1318

Prisons

Chair: Debra ParkesFaculty of Law, University of Manitoba

Jennifer M. Kilty, Department of Criminology & the Social Sciences of Health , University of Ottawa
00AAOEOET ¢ 0O00Ub8q /1 - AAEAAEt GtochdDig in thdiCarcehahBolteki OEEAOR Al

This article examines how women incarcerated in provincial and federal prisons in Canada experience mental

health and psychiatric care. Emphasis is accorded to the (over)use of prescription psychiatric medicationshend

impact this practice has upon women serving time. The ethics of medicating prisoners and the failure to offer

adequate counselling services are examined, and the author discusses how different health care practitioners

(medical doctors and psychiatrts) are caught in a prescription turf war, and are subsequently neglectful of how

imprisoned women wish to receive care. The article is framed by medicalisation/psychiatrisation discourses and

conceptualises women prisoners as potential psychiatric citize who hold the right to secure varied forms of

mental health care and treatment and to refuse prescription.

Leah DeVellisDepartment of Sociology and Anthropology, Carleton University

Labour Loopholes:

A critical examination of the conditions of prisolabour in Canada
CORCAN is an agency of the Correctional Service of Canada (CSC), established in 1980 in order to provide federal
DOEOI T AOO xEOE A OPOEOI1T xI OE DPOI COAI &8 #3# AAOAOEAAO #/ 2#
prisonersasaM AT O O 1T AOAET OAIDBI T UAAEI EOU OEEI 1 6G6 |j#3#h TPPQQS8
4729 federal prisoners. In the 2062007 Annual Report, CORCAN reports revenues of $60.3 million, and $2.1
million in profit, which was secured by multimillie dollar contracts with government and private organizations.
$AOPEOA Al AETET ¢ O D&iidEAMA xB OESCTATAAFDIAHGE OAhOBADI T UT AT O
industry standard. Prisoners paid at the highest level earn $6.90 per day. Prisomérthis level that work over
time will earn an additional $1.38 for each ov&E 1 A ET 008 #/ 2#! .80 DOIi ZFEOO AOA Al Ol
DOEOI T A0OB8O0 xACAOG TXx b & O OITT AT A AT AOARh AO xAl1 AO AAT Ul
il EOET ¢ T AOGAOT EOU 1 AAOGA O1 3IXx xAAEO j#1 11 EOOETTAO8O S$EOAA
conditions experienced by CORCAN workers, as well as the applicability of Canadian labour law when concerning
the employment of federally sentenced gsoners. This paper will also discuss how the prison environment, as a
AOEI ET Al EUAA OPAAAR AATEAO DPOEOITAOO OEA OOAOOO 1T &£ OAibPITU
labour standards.

Justin Piché Department of Sociology & Anthropalgy, Carleton University
Kevin Walby, Department of Sociology & Anthropology, Carleton University

Jail Tourism: Getting Inside or Fa#&thnography?
While there are no strict boundaries, ethnography usually involves participant observers entering some egnt
for a prolonged period of time to experience the social processes and relationships occurring there (Hammersly &
Atkinson, 2007). Wacquant (2002) argues that there has been a decline of ethnographic research inside prisons.
In response to rising incareration levels globally, Wacquant calls upon scholars toaeter carceral institutions
and conduct ethnography to expose the brutalities of imprisonment. His own article is based on field notes
compiled from tours of two carceral institutions in Los Andes County. Our question is whether such research can
AA AAIT 1T AA OAOGET I COADPEUde 47 AoAT ET A OEA DPAOAI AOGAOO T £ DO
number of carceral institutions as well as former prisons and jails turned tourist destinatio Using participant

I AGAOOAOGEIT xA AT 1 AOAOAA A AT 1 PAOAOEOA OPAOEAI Al A1 UOGEO 1 ¢/
narratives regarding the carceral spaces and prisoner experiences, along with promotional materials collected at
the sittkOh x AOA A1 O AgAi ET AA8 " AOAA 11 100 AT A1 UOEOh xA Al T OA

not differ significantly from those led by tourism industry guides in the way they construct the experience of

imprisonment and bestow meanings to priso® AT A EAEiI 08 41 600 1 £ O00AAI 8 AT A OOEI
provide a thick description of the context of prison living and fail to sensitize observers to the culture of

imprisonment, as sustained immersion does not occur. These tours provide Evalrepresentations of carceral

spaces and prisoner experiences, obscuring and sanitizing various injustices of imprisonment. We contend that to
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NOAIl EAZU AAAAAI EA OARAOGAAOAE AAOGAA 11 OEIEIAO O 600 AO OAOQET’
prisoners with whom we are in contact have denounced prison and jail tours as a violation of their privacy and

space, suggesting that scholars need to consider these ethical issues before conducting tours. We conclude that

researchers should consider mordirect forms of access to carceral institutions. Conducting volunteer work inside

OAT OOAAOGET T A1 8 FEAAEI EOEAO AT A PDPOEOEI ACEI ¢ AOETFCOADPEEA b
ethnography.

ROOM 702

Citizenship, Immigration & Law

Chair:Xiaobei Chen Department of Sociology and Anthropology, Carleton University
Zeina BouZeid, Department of Law, Carleton University

Comparing Regularization Programs: When is Legalization Appropriate?
One of the greatest challenges facing immigration polidn Canada is the precarious legal situation of netatus
migrants. Nonstatus migrants are individuals who do not possess legal documents that allow them to remain in
the receiving state. Since these migrants are naitizens they are often withheld pdf OEAAT h  O1 AEAT AT A xI
rights that accompany juridical citizenship. This class of migrants are the most vulnerable to exploitation by
employers and face a wide range of strategies of exclusion.
Previous regularization programs (measures taken to ldga the status of noncitizens) adopted by the Canadian
state are a result of political pressure or the need to fill labour market shortages and most are followed by the
enactment of punitive immigration and refugee legislation. This paper will exploreetliactors that influence the
decision making process by the Canadian state regarding the legalization of status migrants. The most recent
proposal for regularization of irregular migrants in Canada will be explored in order to demonstrate the firstéim
the discourse of economic benefit was explicitly applied to the legalization of natatus migrants in Canada. The
Dl OECETI T O T £ OAOET 60 AAOEOGEOO AAI bAEgls Gigrantisin Canadaditd OEAO OOE
explored. Finally, ths ADAO OEOOAOAO #Al AAAGO APPAOEAT AA xEOE OAcCOI AOEU
by providing a comparative analysis of the Canadian programs with legalization programs from Europe and the
United States.

Wendy Chan Department of Sociology and Attiiropology, Simon Fraser University

Understanding the Immigration and Refugee Protection Act (IRPA) through a Politics of Fear
The Immigration and Refugee Protection Act (2002) was developed as a direct response to concerns around
national security and te61 OEOO OEOAAOO8 ) 20! EAO A AlahdedGppévbcAitoU AOEOEAE L
immigrants and in perpetuating a view of immigrants as potential threats to Canada. This paper draws on
interviews with immigration lawyers in Vancouver and Toronto to higght their views and experiences of
working with immigrants under IRPA. They highlight the problems with IRPA itself and the impact of IRPA on
immigrants in Canada. The overwhelming consensus found in the interviews is that immigration processes and
practices are characterized by an emphasis on enforcement with less concern given to the violation of immigrant
rights. | argue that we can understand the changes to IRPA when we contextualize it in the context of fear.
Promoting a politics and culture of fear REAO EO BT OOEAT A O61 AT 1 O0O00BA0 AT A OOAAD
OOAOOI OEOOOE xEI T #A1T AAEAT O 1T AAA O AA pPOi OAAOAA &EOI I 8

Hijin Park Department of Sociology, Brock University

Concealing security with compassion: The politics of refugee protection
Academic work on migration often fixates on discourses of national and global security and how migrants are
dehumanized as terrorists and criminals. Less attention is paid to how "their" criminalization and "our" safety still
require that we save them from thenselves. Drawing on refugee and antiafficking discourse this paper
examines AratKoc's (2002) claim that one of the most significant new developments in contemporary times is the
articulation of colonial narratives in the form of "human rights". It doeso by highlighting the refugee claims of
the approximately 600 Chinese migrants who arrived by boat off the coast of British Columbia in 1999. By looking
at refugee claims where the women, men and children were deemed genuine refugees, as well as theulise
that rendered all of the migrants criminal, | aim to reveal how securitization and humanitarianism are part of the
same discursive field. Instead of a balancing act, as proposed by government officials, | argue that
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humanitarianism discourse secureand often requires national security discourse. In the new world order of
human rights, calls for the human are precisely how national security operates. As Malkki (1994) states,
differences among people are imagined and ordered through the "ritualized aivstitutionalized evocation of a
common humanity" (p. 41). Alongside assertions for distinct and irrevocably separate civilizations exist the
international and the universal world of the global human.

Sean RehaagOsgoode Hall Law School, York University

IRB Refugee Adjudication: The luck of the draw?
A recent study demonstrates that outcomes in Canadian refugee adjudication hinge at least in part on the identity
of adjudicators assigned (Rehaag: 2008). Drawing on data for over 60,000 refugee claimsddekin Canada from
2004-2008, my paper will examine several features of adjudicator identity to determine which factors correlate
with outcomes in refugee claims. The factors examined include: gender, political party of appointment, length of
time served,education, and prior work experience.
Preliminary analysis of the data reveals interesting differences from patterns in refugee adjudication in other
countries. For example, according to a US study on refugee adjudication from 12005, the gender of
adOAEAAOTI OO EAA Al EIiIPi OOAT O EIPAAO 11 1 O006ATITAO8 $O0ET ¢ OE
AOUl 6i AO A OAOA 1T &£ Xysiph xEEIT A [ Al ANdgdled Géhéenhgi AT OAA AOUI
Schrag: 2007). In contrast, according tché preliminary Canadian data, female adjudicator grant rates (47.5%)
were slightly lower than male adjudicator grant rates (51.1%).
After examining the relation between outcomes and refugee adjudicator identity, my paper will draw lessons for
howzifatallz# Al ARABO OAEOCAA AAOAOI ETAGEIT OUOOAI OEI 61 A AA OA
refugee definition are accorded refugee protection.

ROOM 1816

Disability Rights Law: Prospects and Challenges (I)

The theme of this panel is to explore cuent developments in disability rights law. Our panelists discuss cutting
edge work on some of the latest controversies in disability rights law including the ethical disputes arising from
Ashley case regarding involuntary growth attenuation and sterilizati of a minor with intellectual disabilities, the
challenges of people with psychiatric disabilities from ethnocultural communities using empirical interview data
and the barriers that continue to face people with disabilities in entering the labour markeDur panel is
international and includes two American legal scholars who are able to provide insight from the American
experience for those interested in the lessons to be drawn from comparative disability rights law. It is especially
important given the marginalization of disability rights law in Canada to date and the fact that Canadians with
disabilities continue to experience systematic barriers in employment, housing, transportation and many other
fields. Such an approach that is both internationahd embraces a variety of methodological paradigms offers
the audience a vibrant panel to truly engage with the Law and Society traditions to move disability rights forward.

Chair: Evelyn MaederlInstitute of Criminology and Criminal Justice, CarletomiJersity
Mark C. Weber
Unreasonable Accommodation and Due Hardship

A central feature of disability discrimination law throughout the world is the requirement that employers and

others subject to the legal regime provide reasonable accommodations up dadimit of undue hardship. Source

i AOAOEAT O #0711 OEA DPAOOACA 1T &£ OEA '1 AOEAAT O xEOE $EOAAEIEO
accommodation requirement was actually intended to be quite onerous, and that accommodations contemplated

bU OEA 1 Ax80 AOAAEOAOO ET Ai OAAA PAOGOIT Al AOOAT AAT 6OOR DPAOI Al
rules modifications to compensate for the difficulties people with disabilities often have in getting to work.

Moreover, there was an expectatiorthat as technology developed, even more extensive accommodations would

AAAT T A OAAOIT T AAl As yT OEA UAAOO OET AA OEA 51 EOAA 30A0AO0
accommodations, including precisely those accommodations deemed reasonablethe drafters. By contrast,

tribunals in Canada have frequently required employers to provide more extensive accommodations. The United

States record may perhaps be explained by a greater deference south of the border to employer control of work
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and the workplace, manifested as well by greater legal obstacles to unionization and broader restrictions on the
role worker organizations can play in affecting production processes. The control of United States courts by
Republican appointees who identify clady with employers has contributed to the case results, as have legal rules
that give judges greater leeway to decide cases without juries. Suggestions will be made for reforms to restore
the United States law to its potential.

Ravi Malhotra
Katharine Neufeld
The Legal Politics of Growth Attenuation

In 2004, a six year old American girl with various physical and intellectual disabilities known to the world only as

O! OEi AU 806 ObPAOE Ardachiid detfate &nfohglhiethididtsAphydidias, dibility rights activists

and the general public when her parents authorized a highly unusual and experimental set of medical procedures

AO OEA #EEI AOAT 80O (1 OPEOAI 1 4&# OEA 51 EOAOOGEOU 1T &£ 7AOEET G(
procedures wouldmake it easier to care for her at home and delay any need to institutionalize her, her parents

decided to have Ashley undergo a hysterectomy to avoid the onset of menstruation, a mastectomy to prevent her

from developing breasts and the administration dfigh doses of estrogen to ensure that she remain at a size that

facilitated her care. Collectively, this set of procedures has become known as the Ashley Treatment. In this paper,

we argue that growth attenuation is entirely inappropriate and should nevére regarded as ethically permissible

for children. We ground our perspective throughout in the social model of disablement that stands for the

proposition that it is structural barriers that are chiefly responsible for the marginalization experienced bsople

with disabilities in every area of social life including employment, transportation and housing. We do so through a

review of the case law and through a consideration of relevant ethical principles, paying particular attention to

the scholarshipof M OOEA . ODOOAADI 60 OEAT OEAOC 1T £ ANDOAT EOGU A& O PAT PI A~

Justin Schwartz

Getting the ADA and the . Amendment Wrong: Does State Sovereign Immunity Really Trump Disability- Non
Discrimination?

In several areas where federal Iegii AOET T 1 AU Ei PETCA i1 OOAOGA OOI GAOAECT Eii
under the 11 Amendment to the U.S. Constitution permits federal regulation of private but not, generally, public

conduct. On these grounds, the U.S. Supreme Court has heldGiarett and Lanethat the Americans with

Disabilities Act cannot ban disability discrimination by the states. These decisions are inconsistent with (1) existing

equal protection precedent under the 1% Amendment because the disabled are the sort of discreged insular

[ ETT OEOU AT OEOI AA O1 DOT OAAOEIT AGCAET Qdwved@Ad@danshdE OAOET ET AOE
discrimination against homosexual conduct is unconstitutionally irrational under thé™4mendment, which imply

OEAO OE faintpiioddiséhdit) precedent on similar groundsC{eburng mandated the opposite decision in

the ADA cases, (3) proper deference for the legislative fact findiG@ace Flores and (4) the ban on sex and race

discrimination by state actors, since theifle VII prohibitions against race and sex discrimination rest, as a matter

of precedent, on Congressional powers to regulate commerce, which the Court has found insufficient to trump

state sovereign immunity Kime). Garrettand Laneshould therefore beoverturned by Court or legislative action.

ROOM 1111a
Constitutions, Courts and Juries in Comparative Perspective
Chair: Daved Muttart, University of Ontario Institute of Technology
Jeewon C. Min Faculty of Law, University of British Columbia
OneNation and Two Capital Cities on the Korean Peninsula: Pyongyang and Seoul
On October 21, 2004 the South Korean Constitutional Court held that Seoul is a capital city in the Republic of
Korea and the relocation of a national capital is unconstitutional A A T 1 OEA O#OO0O0T 1 AOU #1171 OOEOGC

unwritten but binding. This lawsuit was made in August 2004, when the South Korean government announced
that Gongju would be a capital city in 2007 as the former president, Roh -Myun, promised in a presiderwl

Al AAGET 1T AAI PAECT 8 4EA #1711 OOEOOOEITA #1 OO0Gyeorgg®T A EOO AA
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Daejeon( ), the first legal code, which was used from the year 1486 during theseondynasty. There
have been controversies around this fimg with a question of the concept of the Customary Constitution.

On the other hand, the North Korean Constitution prescribes in Article 166 that Pyongyang is a capital of the
Democratic People's Republic of KoreaLike other socialist countries, Chirend the former Soviet Union, North
Korea has a household registration system through whighe status of permanent residene is given to people
living in eachprovince. In particular, movements of the population in and out ofPyongyang havebeen stiictly
controlled by this registration system and the allocation of labor force based on labor law official documents
and literatures, Pyongyang is often depicted as a role model of the country, which would bring unification at a
faster pace.

In this paper, | will analyze how a nation is meant to be in the construction of a national capital and in the
formation of collective identity in a legal and social context of the Korean Peninsula. | will re@sinfucianisnand

see howConfucianisnplays a rolein spacialising a capital in connection with national identity in both cities. | will
also look at how security issues contribute to the spatial construction and design of a city, and the establishing
foundation of a national capital, as it reflects on #ndivide between North and South Korea.

Nikolay P. KovaleyMunk Centre for International Studies, University of Toronto

Russian Jury Under Attack: Can the Institution Survive?
Russia introduced jury trials in 19931994 in nine out of 89 provinces of thé&ederation, and within ten the
system expanded to other regions of the country. To date, Chechnya is the only region where defendants do not
enjoy the right to fair trial by fellow citizens. The jury reform is expected to be completed by 2010. One of the
possible reasons for delay in introducing jury trials in Chechnya is the concern of the Kremlin that Chechen
(Muslim) defendants accused of crimes against the state, including terrorism, would be acquitted by
representatives of their ethnic community. In @er to prevent jury acquittals in cases related to such crimes, the
Security Committee of the State Duma sponsored a bill, which would exclude juries from consideration of
espionage, high treason, terrorism and other similar offences. If this bill is padsand signed by the President, it
would indicate a gradual diminution of jury trials in Russia. The paper explores the history of jury trials in terrorist
and treason cases in the Russian Empire and p8siiet Russia. It also examines methods used by the
government to manipulate juries in various categories of cases. Finally, the paper will discuss the background and
activities of a grasgoot organization, the Juror Association, which has recently emerged in Russia to defend the
endangered jury system.

Jing Qian Faculty of Law, University of Victoria

4EA #1071 06U 0AI BPI ABO #11COAOOY #EET AOA , 1 AAl 0AOI EAIT A
The history of the Chinese parliamentary system can be dated back to the late Qing Dynasty (late 1800s), but the
Peopldd O #1 1T COAOO OUOOAI xAO & 061 AAA ET IVvYXoh xEEI A OEA O0AI BI
been empowered since 1978. Chinese representative institutions have drawn a great number of researches,
especially at national and provincial levebut rarely has anyone paid enough attention to the PCC. Nevertheless,
the direct election of deputies and rapid power expansion of the PCC during past 30 years make it quite
necessary. Therefore, this research will focus on this local representative insiin.
Via analyses of the development of deputy quality and representation of the PCC from 1979 to 2008, this paper
aims to examine how the PCCs have survived and evolved from their reconstruction following the Cultural
Revolution until the present.
The deputy quality of the PCCs will be examined from two perspectives: composition and #oiiillment.
Composition refers to the components of the deputies and their proportions. Rdlelfillment will be examined by
the functional analysis of deputy represgtation. Then, three influential developmental factors will be introduced:
OEA AAT OOAT 1 AAAAOOCEEDN OEA o##0O0 OEAI OAI OAO AT A -OEAEO PAOO
governmental groups, including the mass media, NGOs and the publfee €onclusion is that the enhanced status
and intensified roles of the PCCs should be attributed to the resultant force of the above three factors.
Generally, this paper will examine how the PCC survived, was embedded into the system and developed, and
whether it has improved local governance and how it reflects political change in China.
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11.0a12.30 pm

ROOM 1006

" OAADAOGA 300AAT 6O 71 OEOET P

Ou

ROOM 1318

Across Time, Site and Culture: Transitional Justice and the Rule of Law

What role does the rule ofaw play after conflict and state repression? How do different levels and sources of law
interact in postconflict environments? This panel investigates the presuppositions and effects of the common

Al AOGO 11 OOAAOEI AET ¢ O Etke adddedkebiildihg. THe>paper€ihvestiyérd the(pBliGeE 1 T A

and perceptions that drive homogenizing projects of instituting the rule of law, and they inquire into the
relationships between state law and different forms of sustate and transnational law imost-conflict contexts
such as Sierra Leone, Germany, Rwanda, and South Africa.

Chair:Trevor Purvis Department of Law/Institute of Political EconomyCarleton

Christiane Wilke Department of Law Carleton University

Locating the Rule of Law
Where doesthe rule of law come from? And what happens when it travels? The fall of the state socialist regimes in

%BAOOAOT %OBOT PA ET s=sYI Y xAO O1 117 EAOAI AAA AO OEA OAOHOI

AT A OEA O7A00668 Erkdbdcehdniles, rdividualrighfsad titeirule lofAdaw. Twenty years later, it is
time to take stock of these reforms, their presuppositions, and their effects.

This paper examines the instatement of the rule of law in east Germany (the German DemocratjguRlic); a
country that both shifted away from state socialism and merged with the larger and more powerful west
Germany (Federal Republic of Germany). The unification process was dominated by the values and institutions of
the west. How, in this processwere legal reform and the rule of law invested with meanings and values? What
happened when the rule of law was made to travel?

I will provide preliminary answers to these questions on the basis of two sets of sources: First, | will trace the
debates abait the establishment of the rule of law in east Germany in the 1992995 volumes of law journals.
Second, | will examine the specific invocations of the rule of law in the criminal trials of former east German
judges who were deemed to have violated the &jit of the rule of law.

| argue that the process of establishing what was understood as the rule of law in east Germany cannot be viewed
in isolation from the larger project of vindicating specific visions of political order. The often repeated assertion
that east Germans are ignorant of the rule of law helped to delegitimize east German critiques of legal reform
and, in the end, helped to maintain the idea that the rule of law is a western project.

Augustine Park Department of Sociology and Anthropolgy Carleton University

The Rule of Law and the Problem of Culture in Peacebuilding
The building of rule of law institutions (i.e., police, corrections, judiciary) and the cultivation of a rule of law
OAOI OO0OA6 EAOA AAAT AEEA EtcdilicA Sidir® Ledn&  HabiAglrAaAdddguadrdiak bfC
democracy, the rule of law is advanced as a liberator from the scourge of war. However, the contemporary
project of designating the rule of law as a guarantor of peace is vulnerable to the same critigighat precipitated
the collapse of the scholarly Law and Development Movement of the 1960s and 1970s. The passion for law
reform and the establishment of liberal legal state apparatuses that gripped the wotheé stewards of
development half a century ag was dampened by allegations of necolonialism and ethnocentrism. The robust
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O PAAAAR xEAOA O AA AO ®4nA Ahds, Hecdmelah oppokuni@afrduhd z&r®dn8
which to build a new legal culture (norms, behaviours, values) that pledges peacefulness. At the same time, Sierra
Leonean practices of law and justice before the war are rendered nexistent or pathological. Here, the

AEOAT OOOA 1T &# OAOI 660OA6h OOCEA 11TAAI 6 AT A OOOAAEOEIT &

DAOAAT @h Oi i A OAET i AOO AT A POAAOGEOEI T AOO AOOAI PO Oi
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OEAOA LI OAR AT OE OEA AT T AAITAOGEIT AT A APDPOI POEAOGEIT 1 £
tamed, contained or supplanted.
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Rosemary Mgy, Department of Gender Equality and Social Justice, Nipissing University

State, Community and Transitional justice: Considerations from Legal Pluralism
This paper examines the transnational nature of transitional justice and its operation at multipkes including
international courts, national institutions, and communityased processes. It examines whether legal pluralism
provides a way past criticisms that transitional justice is too "thin" due to statentrism and a failure to
conceptualize tansitional states as anything more than an undifferentiated whole. What are the implications of
legal pluralism in transitional contexts via-vis the projects of state and nationbuilding? What is the meaning of
the rule of law when it is developed andontested across plural legal settings? To an extent, legal pluralism
indicates a "bottomup” resistance to "top-down" conceptions of transitional justice, the rule of law, and human
rights. But it is also more complicated than this. Pointing to the casef Rwanda and Uganda, the paper
proposes that legal pluralism also represents a complex interplay of power and ideas within and between
international, national and local sites of transitional justice. State power to produce conceptions of transitional
justice, the rule of law, and human rights is both challengathd consolidated.

ROOM 702

Caring & Law

Chair: Heather Conwaly 3 AETT1 1T &£ , Axh 10AAT 80 51 EOAOOGEOU " Al £ZAOGO
Kiran Pohar ManhasDepartments of Medical Sciences (Bioethics) & Paediatrics, Unsityrof Calgary

Inconsistent Sources & Misdirected Flow: Legal & Ethical Responsibility for Pediatric Home Care
Home care is being used more in healthcare, and involves many parties: family, community, healthcare
professionals and government. Where homeace involves children with complex care needs (CNNSs), the stakes
are raised: vulnerabilities are augmented, especially for the children and for women, who represent most paid and
unpaid caregivers. Home care struggles with adequately allocating scarce teses. The provision of resources
originates from obligations and responsibilities. Sources of responsibilities are rarely discussed. However, the
FAAAOO 1T &£ A OAOPI T OEAEI EOQUBO Oi OOAA AAAOO AEOA4OI U 11 EO
corroborated sources will distinguish circumstances of undéunding from instances of misconstrued
responsibilities.
This paper examines legal and ethical sources of responsibility for those involved in the home care of children
with CCNs in AlbertaUsing feminist legal theory, the quality, content and consistency of the sources of
responsibility are critiqued regarding oppressive tactics or consequences.
Legal and ethical sources of responsibility for the care of these children include parental dyiyofessional
responsibilities, contractual obligations, and social responsibility. Public responsibilities do not complement
private ones. For example, homeare legislation acknowledges societal responsibilities to help care for these
children. But, caslaw predominantly relies on familiak rather maternal z undertakings. This lack of cogency
contributes to documented distress of families, especially mothers. The law is undergirded with the pervasive
ODOMIOERDAOA AEOEAAS Al A erddiid This @aperipiedtOlEn reforrh @ossibifids Tto
legitimately redress the inconsistencies arising from the legal and ethical sources of responsibility for the home
care of children with CCNs.

Gene FraserFaculty of Law, University of Toronto

d OAOT ET ¢ - AAT AOGO9g #1 AOAET T h 2RA0EOOAT AA AT A 1 ¢cATAU ET " C
Provincial mental health statutes have a central role in defining the laws that guide physicians, hospital
administrators and police officers who are empoweretb impose medical treatment and detention on persons
who are considered mentally incapable of making decisions for themselves. As such, this legislation has far
reaching effects in shaping social practices and institutions that affect persons labeled asig serious mental
illnesses. Each province in Canada has it own mental health legislation that sets out criteria for imposing
involuntary psychiatric treatment.
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My research will have two major components. The first is a theoretical examination of nafistic and atomistic
conceptions of agency, autonomy and the mental capacities considered necessary for persons to make decisions
for themselves. | intend to demonstrate the extent to which these traditional conceptions are found within
Canadian mental balth law, with particular focus on the laws in British Columbia. The theoretical component of
my research draws heavily on the later philosophy of Michel Foucault and the governmentality research promoted
by the sociologist Nikolas Rose.

The second compaent is an empiricabxamination of the evidence presented at hearings before a mental health

OAOGEAx AT AOA AOOAAI EOEAAMentd BalbAGt O O1T " OEOEOE #1i1 601 AEABO
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health law regime for involuntary treatment. My presentation will outline the progress of my research to date and
to show its implications for Canadian mental health laws and the persons subjected to these laws.

Joan M. Gilmou, Osgoode Hall Law School, York University
OAOEAT O 3AZEAOGU AT A (1 OPEOAI 08 2A0PT 1 OEAEI EOU &£ O 0EUOEAE
4EEO PAPAO ET OAOOI CAOGAO OEA OAI AGEI 1T AAOxAAhcakkiEtde BI AAA AT A
hospital -- and legal responsibility when the care delivered harms patients. Few injured patients sue, and even
fewer recover. The emphasis in tort law remains on individual fafiltding. Yet our understanding of how
patients are injured ow reflects the understanding that underlying systemic factors play a significant causal role
in most adverse events in health care. Patient safety advocates urge that analysis must be expanded beyond the
OOEAOD AT Ad xEAOA DPOAKORADBARA OG AMOikdSdndfacthis @ shapk thd
environment in which practitioners work-- to accurately identify what went wrong and develop effective
strategies to prevent future harm. The tort system, with its emphasis on personal reggihility, does not do so.
This paper examines how legal frameworks governing negligence actions can be restructured to advance patient
safety goals, focusing on hospitals. It argues that hospital liability should be expanded to include responsibility
fornonAl D1 T UAA DEUOEA Eshd Oliis wbukd @étter GefdctAhk redlify of how harm occurs, and
align incentives to take care with the organizations in the best position to impose the systemic changes required.
The paper explores whether suta change could be accommodated in existing law, reviews the state of hospital
enterprise liability in other common law countries, and assesses the implications of recent developments in legal
analysis of vicarious liability and nedelegable duties of cee for the health care system.

ROOM 1816

Disability Rights Law: Prospects and Challenges (Il)
Chair: Mark C. Weber
Ruby Dhand

A Critique of the Legal Barriers Faced by Psychiatric Consumer/Survivors
from Ethno-Cultural Communities in Ontario
Clierts who are psychiatric consumer/survivotéfrom ethno-cultural communities may experience complex forms
i £ OAAEOI h AU OEOOOA i1 £ OEAEO AOEI EAEOU AT A O1 AEAOUSO ET EA
instance, approximately one quarteof people who are visible minority immigrants experience discrimination, and
those experiences may jeopardize mental health® People from ethnic minorities are also more likely to

experience mental health stigma and legal barriers than the majority gratfp This paper will analyze the legal

41 will use the term psychiatric consmer/survivors to describe those who are recipients or former recipients of mental health
and/or addiction services. Since there is no consensus on what the appropriate terminology should be to describe people with
mental health problems, other terms that hve been used include: psychiatric survivors, psychiatric disability, mental health
disability and people with mental illness.

5Centre for Addiction and Mental Health, Research Report 2002/2003 (Toronto: Centre for Addiction and Mental Health, 2003)
at 54, online: CAMH <http: //www.camh.net/pdf.camh_researchar03.pdf>; accessed 1 October 2007.

6 Statistics CanadaVisible minority groups and immigrant status and period of immigration for population, for Canada, provinces,
territories, census metropolitaareas and census agglomerations, 2001 Cer)% Sample Dat@ttawa: Ethnocultural Portrait

of Canada, 2002); online: Statistics Canadaww12.statcan.ca/english/census01/products/standard/themes/
RetrieveProductTable.cfm?Temporal=2001&P1D=62913&APATH=3&GID=

431515&METH=1&PTYPE=55440& THEME=44&FOCUS=0&AID=0&PLACENAME=
0&PROVINCE=0&SEARCH=0&GC=0&GK=0&VID=0&FL=0&RL=0&FR&t€edsed on 4 October 2007.
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barriers faced by psychiatric consumer/survivors from various ethuoaltural communities in Ontario, through an
analysis of the Consent and Capacity Board (CCB). The theoretical framework of the paper uses an intersact
analysis combining disability theory and critical race theory as applied to mental health. The legal analysis of the
jurisprudence, policies and legislation of the CCB is informed by empirical research involving interviews with
lawyers, service prowers, health care professionals and psychiatrists serving ethogltural communities. One of

the aims of the paper will be to determine how legal approaches to deal with mental health disabilities compare
with the cultural approaches, and what approachesyers and service providers can use to address the cultural
gap and barriers within the legal system.

With the recent creation of the Mental Health Commission, Canadians are becoming aware of the need for mental
health law reform. Given the lack of ethnspecific research in this area, the value of this research lies in
contributing to successful advocacy for psychiatric consumer/survivors from various ethndtural communities,

and an opportunity for providing law reform and policy recommendations.

Ewelyn Maeder, Institute of Criminology and Criminal Justice, Carleton University

Disability Law in Canada and the United States: Implications for Mental Impairments
The Americans with Disabilities Act (ADA) strives to protect disabled persons from diseration. However, prior
to recent amendments enacted in January of 2009, the definition of disability present in the Act was vague and
left much to judicial interpretation. As a result, mental impairments rarely qualified as disabilities, most likely due
to their more episodic and sporadic symptoms as compared to the relatively static nature of physical impairments.
Recent research demonstrates that the failure to recognize mental impairments as disabilities represents a sharp
contrast between ADA jurispudence and public perceptions of disability, as well as commonsense notions of
fairness in disability discrimination cases (Maeder, 2009). The recent amendments to the ADA may help to
address this discrepancy by specifically allowing for episodic impaimteto qualify as disabilities.
In Canada, the definition of disability included in Section 15(1) of the Charter of Rights and Freedoms is as vague
AOGh EZ£ 1106 110A OACOA OEAT R OEA 1T OECET AT & Oi 61 AGETT 1 &
impairments that create functional limitations, which implies again that episodic impairments are unlikely to
qualify, and as a result, mental impairments would rarely be considered disabilities. The Supreme Court has
acknowledged this problem fercier, 2000), but legislation remains unchanged.
The vagueness of the definition of disability used in Canadian disability jurisprudence may result in inconsistent
decisions, particularly with regards to mental impairments. The presentation will compare anchtcast the
American and Canadian disability jurisprudence and call for a more inclusive definition of disability in both
countries.

Noel Semple Osgoode Hall Law School, York University

The Eye of the Beholder: Professional Opinions about the Best Iateraf a Child
My research involved a study of 125 recent custody and access disputes adjudicated in Ontario. In all of these
AAOAOR /1 OAOCEI 860 / EEEAA 1 £ OEA #EEI AOAT 80 , AxUAO j/#,qQ I
regarding what orderto make. Using a database and statistical analysis, | analyzed the overall rate of concurrence
between the OCL recommendation and the court order.
My surprising finding was that, approximately half of the time, the courts rejected the recommendationdamade
an order contrary to it. In particular, among those cases in which the OCL recommended that the parents have
joint custody of their child(ren) after the relationship breakdown, the court disagreed and ordered that one
parent have sole custody apmximately two-thirds of the time. Other interesting findings from my analysis
PAOOGAET O1 OEA 117¢ DPAOEI AO xEEAE 1 £Z0AT Al APOAA AAOxAAI
of the matter, which seems to be a consequence of endemic delayi / T OAOET 8§ 0 AAiI EI U Ai 60008
My paper seeks to explain why the OCL and judges so often disagree about what is best for a particular child. It
also places the research findings in the context of existing scholarship about judicial and -ualicial decision
making about children.  Finally, it will explore possible policy ramifications. In an ideal custody and access
decisionmaking system, how would nodudicial experts (such as OCL representatives) and judicial decision
makers work together?

(@}
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ROOM 1111a

Issues in Access to Justice
Chair:Hongming Cheng Department of Sociology, University of Saskatchewan
Bernie Aron, Osgoode Hall Law School, York University

Overcoming Barriers to Access to Civil Justice
The Ontario Small Claims Court, and its predece®0h x AOA AOAAOAA AO A OPAI I A0 Ai 60O
and low-cost access to civil justice for claimants having smaller claims. However, recent developments have made
the court less accessible, more costly, and timmnsuming for litigants seekingjudicial remedies. The
centralization of the court in the Greater Toronto Area, the increases in court fees and the increase in monetary
jurisdiction have accommodated the needs of the business plaintiffs in their pursuit of debt collection. The
business paintiffs, who are the frequent users of the court, have mastered the intricacies of the court, and are
effective in obtaining judgments for their claims. At the same time, the novice or infrequent user, whether a
plaintiff or defendant, who is more repreA1 OAOEOA 1T £ OEA A1 00080 AAOGAEI AT O A0,
marginalized in the court process. They are often in a muddled state as they seek redress for their more
consumeroriented claims, and face numerous obstacles in achieving a just outcome. The depudges, who
preside over the adversarial trials, are primarily concerned with the need to be impartial in the trial process, and
are less inclined to rectify any power imbalance, or accommodate the individual needs of the litigants. This
combination of objective and subjective barriers to civil justice has resulted in an undepresentation of ethno-
cultural minorities, women and lower income individuals. Furthermore, when these categories of novice plaintiffs
do utilize the court process, they are ofteteft in a state of confusion and discomfort.
The alternative dispute resolution capabilities of the Ontario Small Claims provide an opportunity to return the
Small Claims Court to its historical roots, and to make civil justice more accessible andaftesttive. The pretrial
hearing, which is effectively mandatory in the City of Toronto and York Region, offers a forum for screening the
merits of the claims and defences of the disputants, and an opportunity to engage in meaningful mediated
discussionsFor the firsttime or novice plaintiff, who are more inclined to compromise, there is the advantage of
a settlement without the cost and risk of a trial. For the business plaintiffs, there is the advantage of a higher rate
of compliance from consensual outomes.
With the availability of voluntary coached mediation, there is the mechanism for the deputy judges to seamlessly
OEAT A | ££6 AEODOOAO A& O | AAEA G &nd thecahnbithus Gigl Asts @&é the AT T OOOAET
parties in a situatbn to continue their settlement dialogue. This form of mediation service provides a more
facilitative environment, and with its camediation attribute, there is the opportunity for the mediators to reflect
the catchment of the court. The parties have the pportunity to have mediated discussions often involving
mediators of similar ethnecultural groups, and where a gender balance can be achieved. The empathy that can be
engendered serves to dissipate power imbalances, enhance settlement dialogue, and réstorOEA AT O0O0OO8 O 1 AAAE
role in resolving civil disputes.

Honor McAdam School of LawThe University of Glasgow

Clementi Comes to Canada: A critical examination of the UK legal services
reforms and their potential impact on Canadian legal practice

Foi T xET ¢ OEA TPPT /| A/EE Edmpdtit@n ig AdieSsiodsDABEDC $ADBROG1 AT AT OER O1
PAOI EAT AT 6860 AEOAAOCEITTh OTAAOOITE AT AQOAT OEOA OAOEAx 1 E
recommended a series of reforms, includinigut not limited to the opening up of law firm ownership structures to
private nonlaw based companies.
Many of the recommended reforms have now been implemented into law under the Ukgal Services Act, 2007
Notably the new legislation makes provision ©® Ai OAOT AOEOA AOOETI AOO OOOOAOOOA | O1 "
for investment, ownership, and management of law firms by ndaw based private companies. The provisions
are expected to take full effect with the establishment of the Legal Services Boand2010, with some limited form
of the ABS arrangements expected to go ahead this summer.
The focus of my paper will be to outline the ABS arrangements under the new LHgal Services Acand to ask
what, if any, the impact of these changes will be on lagpractice in Canada. The remainder of my paper will
address itself to the normative aspects of law firm ownership reform, specifically resolving to examine the
NOAOOEiITdqd TTAA 1 Ax OCIi AO PpOAI EA6h xEAO xEI1l EADPPAT O OEA
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Jane Bailey Faclty of Law, University of Ottawa

Not by Rule Reform Alone: Jurisprudential Barriers to Accessing Justice
The Chief Justice of Canada has characterized the inaccessibility of justice as a crisis for the Canadian legal system,
noting that middleclass Candians are increasingly unable to afford to use the court system. Other members of
the judiciary from across Canada regularly express similar concerns. Task forces are appointed. Civil justice
systems are studied. Reports are filed. Recommendations amade. Amendments to rules of procedure
designed to streamline legal processes are implementedometimes only to be repealed and replaced in the next
round of study and reporting. The time and cost implications of the rules of civil procedure undoubied
contribute significantly to demarcating the territory of justice, including who has access to that territory and who
is shut out. But the barricades are not comprised of the rules of procedure alone. Regressive jurisprudence
relating to standing, coss and the right to publicly funded legal aid are key contributors to the inaccessibility of
justice that remain unaddressed by initiatives focused solely on rule reform. This presentation seeks to expand
the focus of reform dialogue by highlighting the rie of judgemade law in deimiting access to the territory of
justice.

2.00:3.30 pm
ROOM 1006
Fathers and Family Law
Chair: Paul MillayDepartment of Community Health ScienceBrock University
Paul Millar, Department of Community Health ScienceBrock University

Incarceration of debtors in Alberta: the impact of social location
This paper describes the social characteristics of those incarcerated for support debt in Alberta. Child support
non-payment, while not a crime under the criminal codés punished in Canada with a variety of measures. Some
of these penalties, such as fines, prison and loss of passport are consistent with sentencing outcomes for criminal
offences. Use of incarceration in Alberta has been increasing since 2000. Thateemdicate that those who are
socially disadvantaged along racialized, educational and employment categories are -ogpresented among
those incarcerated for support debt. Potential sources of these results are traced to enforcement discretion,
more onerous obligations for low income payors in support guidelines, the institutional arrangements for
managing income changes of payors, and the procedural legal environment in which the prosecutions occur.

Lynn Wells Department of English, University of Rgna.

The representation of fathers in popular media
Since the time of "Father Knows Best," the image of fathers in popular media has changed considerably. No
longer the authoritative patriarchs at the head of the household, today's t.v. and movie dads often crude,
shiftless bunglers such as Homer Simpson on "The Simpsons," or-age#forbed, unreliable losers such as the
father in the film "Night at the Museum." What does this shift in the representation of fatherhood say about our
culture, and whatdoes it say about our culture's anxieties about the structure of the family and masculinity in
general?

Edward Kruk School of Social Work, University of British Columbia

Child Custody Determination: Similarities and Dissimilarities between-MNaidert Mothers and Fathers
This paper examines the perspectives of 100 nmesidential parents regarding child custody determination in
Canada, with an emphasis on parental views regarding needed reforms and the best interests of children in the
custody detemination process. The experiences and views of nogsident mothers and fathers will be
compared, and implications for an alternative framework for child custody determination will be discussed, which
aligns the perspectives of both genders. Views on ldien's needs, nomresident parents'
responsibilities in regard to those needs, and the responsibilities of social institutions to support aesident
parents in the fulfillment of their parenting responsibilities will be highlighted.
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Paul Millar, Depattment of Community Health Sciences, Brock University

The best interest of children: a new paradigm
The best interest of children: an alternate paradigm Current legal thought on the best interest of the child is
informed by the perspective described inhe trilogy of books by Goldstein, Solnit and Freud who advocate the
court?s choice of a single best psychological parent. This paradigm is often described as the primary caregiver
presumption in family law. The effect of this framework is to sever the moections the child has to all caregivers,
with the exception of the sole person chosen by the court. Social science research often highlights
developmental deficits for children of divorce, suggesting that there is room for improvement in the way divorce
is managed by society, including the legal environment. This presentation outlines a new book that describes an
alternative paradigm for the management of relationships for children undergoing divorce. This framework views
parental and other supportiveadults as resources for children. Under this paradigm, the court?s role is to protect
these relationships for the benefit of children so that the effects of divorce are minimized.

ROOM 1318

Law and the Media (1)

Chair: Neil C. SargenDepartment of law, Carleton University

Diana Young Department of Law, Carleton University

»OEEAO AT A )AAT OEOU EI '1¢ , AR8O O, 000N
4 0AAEQOET T Al 1 ACAl OEAT OU OAT AG O AITAAEOGA 1T &£ ACAT AU
and emotion. A competing view suggests that we do not achieve agency by transcending the self; rather we do
so by the cultivation and performance of identity.
Many films involve a character who, in order to trap a criminal, assumes another identity; often the chaéaA 08 O
own identity is distinct from the assumed identity, thus preserving the integrity of the subject conducting the
OOOOGAET T AT AAS Ludt, *CAutioftroubles! tHe @istinctfork lBetveen the subject and the object of
surveillance. During thelapanese occupation of China, an idealistic young student assumes another identity as
part of a plan to execute a collaborator. However, we see this theme of agency and the performance of identity
emerge as the habits required by the impersonation reshag@E A OOOAAT 66 O OAT OA 1T £ EAOOAI £ |
original mission.
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Anita Lam Centre of Criminology, University of Toronto

Studying Law and Film: New possibilities and methodologies
Analyses of law and film have proliferated over the past few yeaas scholars have attempted to study how the

1Ax EO OAlI1l 1 0AOd bpibpOIi AO AOI OOOA8 ' OAOEAx 1T &£ OEEO 1 EOA
corresponds to several main areas of inquiry, which include 1) a study of representations of lawnm 2) a study
£ A 1TAx EEI 160 AEEAAOO 11 O1I AEAOU j £E1 1 OAAAPOGEI T qn AT A Y

law professors write the bulk of this literature, they do not address how the social sciences might contribute to

the study of law and film, especially if field research becomes a distinct possibility of doing research. In particular,

the addition of the social sciences might open up the possibility of studying the production of law film, which is

what is missing altogether fom the law and film literature. This paper addresses some of the theoretical and

methodological shifts in thinking that might accompany a fruitful production study of law film, and the

implications of these shifts for doing research. Specifically, produmti research might require that we

conceptualize film as an ongoing process rather than as a final product; and that we make a distinction between

film and its less glamorous relative, television. Lastly, this paper will examine how agtetwork theory might be

OOAA O OOAAA OEA DPOI AAOO 1T &£ AOOGAI AT EI ¢ A AOAx 1T &£ OAAOI 000
that crew (e.g. its numerous trials that are manifested in script revisions;adits, etc.).

Zachary Levinsky Centre of CriminologyUniversity of Toronto

A Clockwork Orange A Cultural and Crodsational Look at Representations of Youth
Literature plays an important role literature plays in representations of children and youth. In this paper, | want to

examine how crosmational undA OOOAT AET ¢cO T £ OUI OOEE AT A AAOGEAT AA 1T PAOAOA

O
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novel. The novel, in this sense, needs to be understood as a discourse which is produced under certain conditions
of possibility at a particular moment and in a particular gla. The following paper explores the US and the UK
OAOOGET T 1 £ ! 1AGbtkivdk Otafy®Thés® G versions produce separate and distinct meanings
that allow for making crossnational comparisons. What follows then may be understood as an aaeblogy of

the two versions and this paper will explore some of the limits of what is sayable orsayable in a particular
context as well as what is reinscribed by the sayable.

ROOM702

Marginalized Identities and the State

To explore the productionof social order is to understand issues relating to the complex and often contradictory
state definitions of social (in)justiceOften times this definitional slippage results in harm done unto marginalized
groups/individuals by the hand of the state. Toebmarginalized is to be forced into a systematic process of being
made marginab to be lower, to be less, to be outside, to be eliminated. Communities that have been forced into
the margins of society daily negotiate their physiological location and theiranginalized identity within that
location. Present day political and legal ordering maintains that the state is the principle mediator of identity in
anyofficial and legitimatecapacity. From determining one's citizenship to officially recognizing one'srgler, the
state as an institution continues to hold the ultimate authority over how individuals and communities are to be
recognized. Consequently, which identities are valorized and privileged and which are marginalized and actively
oppressed are deterntied by the state. Despite emerging trends that suggest identities are not necessarily tied to
statehood or state dictated criteria, no alternative political ordering exists with the same power as the state, and
as such, identities continue to be negotiatedhrough state-dominant frameworks. Questioning the continued
dominance of the state is critical in current climates of globalization, transitioning nationhood and self
determination, reconfigured gendered identities, and shifting migration patterns, whiclare not always in
alignment with state mandated identity measures.

Chair: Stephanie MandinSociclegal StudiesYork University
Timothy Bryan,SociolLegal Studies, York University

Preserving the National Identity; Canadian blood, degeneration feansl the quest for racial purity
Canada at the turn of the 1®century was preoccupied with the goal of creating and preserving an Anggaxon
national identity. To this end Canada adopted policies of exclusion, separation, sterilization and discrimination
OEA EIiPAO 1T £ |1 AET OAET EI ¢ OEA O60001TT¢c8 AT A OEAAI OEUS 1 AQEIT
identity was forged through the quest for racial purity. Through an examination of the claims of moral reformers,
changes in immigratiorpolicy and the creating of moral panics this essay explores the ways in which blood, as a
marker of identity, was taken up by law and how the law became the main instrument in mobilizing this project. In
doing so, this essay highlights how blood, as a syolit representation of national identity, came to be seen as
AT OE OEA Oi OOAA 1T £ OxEEOAGSx EERORGOAAAMCIAA ADAAES ARDOOEABOR £OBE
demonstrate how the prevention of blood mixing, became the frontline in preserving therggeny (the good
seed) of the nation. | argue that the national identity project of this time was not simply concerned with the
physical mixing of blood but with blood mixing through proximity.

Jazba SinghSocielLegal Studies, York University

)y $ Titlind The Reformulation of the State and Identities Beyond the State
In an age of unprecedented migration, communication and exchange between the global south and global north
complex shifts in individual identity formation and recognition have taken placClear affiliation to one state as
OEA O1 OOAA 1T &£ 11A80 EAAT OEOU EAO AAAT ACEOAOAA 1T EEA 1 AOGAO
the multi-dimensional nature of modern globalization has agitated the very foundation of the institon of the
state as understood in Weberian terms. Along side the shifting configuration of the state, but not necessarily in
alignment with it, individual identities have expanded their scope beyond traditional sta#é@cased affiliation and
forged into supra-state territory, cutting across conventional barriers that construct race, gender and culture. This
PADAO AT AO 110 OOGCCAOO OEEO DPEATTIATTIT EO TAxh 10 OEAO EI
their identity to a state (the impact of pos-colonial politics especially highlights the artificiality of this
assumption). However, it seeks to examine how amongst shifting global orders, individual identity has forged
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complex and multayered avatars that are existing with and without state regmition. Yet, for those identities
not recognized by the state, even in its evervolving condition, marginalization, incomplete rights protections
and ultimately oppression are real consequences. As a clear schism emerged between a-stgiported human
rights model, and an ever increasing identity beyond the state model, either a reconciliation between the two
orders or space for pluralistic realities to cexist is called for in order to ensure emerging forms of identity are
protected, nurtured and flourish.

Shaira VadasariaSocioLegal Studies, York University

Palestinian Womyn and the Adqgsa Intifada: Towards knowing herstory of Revolution(s)
This paper will offer aposd1 1 11T EAT A@bl 1 OACEIT 1T &£ 0Al AOOET Eddilandx1 1 UT 80O 1 A
gendered state violence inflicted upon them by the Israel apartheid regime. The analysis will consider the impact
of racialized and gendered state violence under British colonial rule and the growth of Zionist settlement.
Specifically, this papewill examine the experiences of Palestinian female political prisoners detained within Israeli
detention centers, while highlighting specific forms of sexual terrorism, constituted as acts of torture under
international human rights law.
Discussions of Fa AOOET EAT xT1 1 UT 60 Ai T OOEAOOGEIT O O1 OEA )1 OEEAAA 11 (
within academic spaces, and silenced by international communities at large. Palestinian womyn have in fact been
the backbone of the Palestinian national liberatiostruggle for over seventy years, prelating the manifestation
i £# OEA O0Al AOOET EAT |, EAAOAOCEIT 3000¢Cci A T £ OEA TEA IYWPHOS
ART ET EOOOh O0A1 AOOET EAT xI1 1 UT 80 1 AOOA GEibgednlishaQehdajoOAT AT T 00
that most often falls privy to a rescue narrative under the western gaze. This narrative fails to represent the
AT i pl AGEOU 1T £ 0Al AOOGET EAT x1 1 U180 EAAT OEOEAO AT A 1 AOET AO |
indeed compounded by the intersection of racialized and gendered state violence inflicted upon them and their
communities by Israeli state policies.

ROOM 1816

Identity, Family and Adoption
Chair:Zeina BouZeid, Department of Law, Carleton University
Xiaobei Chen Department of Sociology and Anthropology, Carleton University

Cultural Citizenship and the Governance of Intauntry Adoptions
, TAAGET ¢ ET OAOT AGET 1T Al AT A 1 AOEtifizéhship in Actodid and podedldnicl AAT OO AEE
AOI 6O60AT PI 1 EOCEAOh OEEO PAPAO AQAI ET AO Ei x AEOAI OOOAO 1 &£
intercountry and interQDOAAEAI & AT AT 61 OAOO ET O 1 OET ¢ AEEI AOAT 8 4EA DA
compares two sets of transnationakencounters of Chinese children and White Canadians: one in the form of
current adoptions of Chinese children, mostly girls, by predominantly White Canadians, and the other in the form

I £ #EOEOOEAT [ EOOEITT 08 A& 01 Al EInChira franEatodnd thedthrn df theidst O O6 ET [ A
AAT 660U O61 OEA AAOI U zyvyxpPs8 )OO AOCOAO OEAO OATEO AAT OO A I
critically for their continuities and changes in assumptions, objectives, technologies of practice] affects.
Valérie Boldug School of Canadian Studies, Carleton University

#EEI AOAT 80 , EOQAOAOOOA AT A 40AT OTAGEITAT 'AiPOEIT ¢ -UOBEC
Under the rubric of international law and national regulation of transnationaldoption, most parents who decide
01 AAT PO OAAAEOA OITT A A O TE£ OOOCAETETCHe 11 EIx O APDPOI A

Current training has largely been informed by the advocacy of adult transnational (and domestic) adoptees.

Discid ET AOU DPOI AAOOGAO OOAE AO OOOAETET cCd OEADPA AT OET OAT O OU
transnational adoption. This paper first explores some contradictions associated with these needs. For example,

the need to provide ageappropriate information on complex topics to their children on the one hand, and the

difficulty in accessing a thorough understanding of the forces at play in transnational adoption on the other. It

OEAT &I AOOGAO 11 OEA OECT EAEAAT ACRAIT AN T AATAEEGHR TIAIOADB OAT GOROA
inventory of needs. Through this literature, the paper examines interactions within families, and between

different generations of adoptees, in the context of a regulatory role and the law.
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Cindy L. BaldassiFaculy of Law, UBC

What went right and what went wrong? Ontario adoption disclosure legislation and the future of
law reform efforts regarding genetic knowledge

On June 1st, Ontario adoptees and birth parents can finally apply to receive identifying infoioratabout each
other, provided the opposite party has not vetoed disclosure. While the statutory provisions largely replicate
adoption reforms in other provinces, the process Ontario took to get there appears unique within the realm of
open records battles Rarely has a government given equal access rights to birth parents; rarely have adoptees
who shun reunions spoken out publicly in substantial numbers; rarely does the losing party in these types of
constitutional battles decline to appeal. This storylindas everything, and theCheskesase and the revised
legislation will influence adoption law and policy for years to come. Both are also relevant to the related area of
gamete donation and information disclosure, where Canadian law reform efforts andgiéttion have barely begun.
Can we learn some lessorgboth positive and negativez from the failed initial legislative efforts and the social
responses?

ROOM 1111a

Law & Development

Chair: Peter SwanDepartment of Law, Carleton University
Derek McKee, Faculty of Law, University of Toronto

TheOfficial Development Assistance Accountability Act
Canadian Public Law and Global Governance

The Official Development Assistance Accountability AODDAAA), the first statute to address the mandate of
Canalian foreign aid, came into force in June 2008. This paper uses the ODAAA as an occasion to reflect on three
themes.

First, legislative attempts to define the purposes of aid are inseparable from debates within the development
field. The purposes of develpment assistance, and the role of laws and institutions in achieving them, remain
controversial. It is necessary to understand these debates in order to interpret legislation like the ODAAA.

3AATTAh OEA /$11180 DPOI AAAOOA Gs ddBadallibripublic lavFanditde OEAAAT A ET 1 Ol
channels public law values such as participation, accountability and transparency. But the transnational nature of

AEA DPOI COAI O Aii Pl EAAOAO OEA APDBI EAAOQGEIT 1T &£ G@BAOA AiT AADC
AEAT CA #AT AAABO ADPPOIT AAE O1 AEAR T 0O AAT 1 ACEOI AGEIT 1 EEA
accountability?

4EEOARh O1T T A T&Z2£ OEA /1311180 EAU DPOI OEOGEIT O AOA AEOAAOAA Ol x
the IMF andOEA 771 O1 A "ATE8 4EA /$111 OOCCAOOO A PAOOCEAOI AO bDII1E

institutions. It therefore illustrates how state law might help to democratize such institutions. But it also indicates
some of the limits of state law as a@mocratizing force.

Anne Mitaru, Faculty of Law, University of Victoria

Financing For Development: Can the New Aid Architecture & Deliver the Change it so Passionately Promises?
In 1997, the United Nations General Assembly passed a resolution to adbptdocument entitled: Agenda for
Development The Agenda for Development not only identified development as one of the main priorities of the
United Nations, but further observed that due consideration should be given to modalities for conducting an
intergovernmental dialogue on the financing of developmentnternational support for continued international
restructuring in financial and development cooperation led to the adoption of the Paris Declaration on Aid
Effectiveness in 2005. The Declaration cafty reform in the way aid is managed between donors and partner
countries by spelling out operational and specific mutual commitments intended to improve the effectiveness of
aid disbursement and use.
This presentation will examine the role of the Pari3eclaration as a framework for aid reform and effectiveness. It
will also examine the effectiveness of the Declaration in guaranteeing advanced development to the Global
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South. Lastly, the presentation will explore growing concerns arising from the impasftthe new aid architecture
on the advancement of gender equality, and the financing for T I AT 6§ 0 OECEOOh AOPAAEAI T U E
global financial crisis.

O

Nelson DordellyRosales Faculty of Law, University of Ottawa

The Rule of Law as Stratgdor Development
Currently, there is substantial debate among academics and public lawyers as to the importance of rule of law for
development, that is, about the rule of law and the role of law in developing countries. Some of the questions
that have emeged from this debate are: What conception of rule of law is linked to promoting development?
What are some concrete changes that should be made to a constitution? This paper settled in Venezuela, a
developing country in Latin America. The idea of reforngrthe constitution in Venezuela has gained a great deal
of ground in recent years. The problems fall into two broad categories: justifying the constitutional reform and
the concrete changes for development. But | think there are problems with the executipewer accountability
and the protection of freedoms that we ought to take seriously. In response to each problem, | will suggest that
the principle of rule of law, based on freedom and accountability, embedded in the constitution, shall be a
strategy for sustainable growth. My primary focus is on the constitutional sphere, for which | propose a
conception of strategic constitution in which the constitution itself is a strategy to promote development and
freedom, holding the government accountable. This caeption of rule of law lends itself for a strategic
constitution to guarantee rights and freedoms. In closing | will try to show how this framework helps us to better
understand a set of specific constitutional problems to promote development in Venezuela.
This study is particularly important because of its contribution to the promotion of Constitutional democracy in
developing countries such as Venezuela \dwis the continuing pattern of instability that affects governance,
democratic consolidation andnistitution building at this nation within the Latin American context. The results will
Al o1 AA EAT pEOI &I O All xEI DPAOOGEAEPAOA ET , AOGET '1 AOEAAGSO
politicians, academics, students and citizens. Ocontribution connects with Public Law, Development Studies,
Human Rights, Latin American Studies, and Venezuelan Studies.

Amar Khoday Faculty of Law, McGill University

Alexandra R. Harrington Faculty of Law, McGill University

O0)1 3AOOCEAAUAE GHAMEADI# IANAI T pi AT O POI EAAOOR
and just compensation for internally displaced persons

Infrastructural and other development projects designed and implemented for the (purported) betterment of a

particular state or society have incr@sed in number and visibility in recent decades. There has been criticism

about the impact of such projectg both with respect to the environment and to people. While such projects may

ostensibly serve the public good, they may often benefit certain pattlly-connected segments in particular. By

contrast, some of these projects have been significantly detrimental to other sections of society who have been

displaced.

This presentation will examine what happens when sonzeif not most z members of societyare not benefitted

by infrastructural and other development projects. Using case specific examples, such as the Sardar Sarovar Dam

project in India, the presentation will examine the rights of those persons displaced by such projects to

compensation as wé as to territory of equal quality under domestic and international law. The presentation will

argue that it is necessary for states planning infrastructural or other development projects that will displace or

otherwise negatively impact local communitiedo provide members of these communities with adequate

compensation, including equality of territory.
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